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§ 30.1 LIABILITY TO THIRD PARTIES — GENERALLY 

 
The general rule in Colorado is that a lawyer, while fulfilling his or her fiduciary 

duty to act in his or her client’s best interests, is liable for injuries to third parties only when 
his or her conduct is fraudulent, malicious, or intentionally tortious.1 The policy reasons that 
courts have traditionally used to limit a lawyer’s liability to non-client third parties are (1) 
the consideration of the lawyer’s “duty of loyalty and effective advocacy for his [or her] 
client”; (2) “the nature of the adversarial relationship between [a lawyer] and other parties”; 



and (3) the potential exposure to an unlimited number of third parties if a lawyer’s duty is 
extended to parties who are not clients.2 Although courts have created numerous exceptions 
to the bar against liability to non-clients, the general prohibition has been repeatedly 
affirmed in Colorado.  

 
§ 30.1.1—No Presumptive Duty Of Care To Persons Affiliated With The Client 

It is common for a lawyer to represent clients who are related in some capacity. For 
example, a lawyer frequently will represent a corporation and one or more constituents, such 
as owners or employees. In personal injury cases, the lawyer often will represent the client’s 
spouse with respect to claims for loss of consortium. Nevertheless, the existence of a 
relationship between the client and a third party — even a fiduciary relationship — does not 
in and of itself give rise to a duty of care owed by that lawyer to the third party.  

 
No Duty of Care to Devisees, Beneficiaries, and Heirs 

A lawyer owes no duty of care to third parties who are the client’s heirs, devisees 
under the client’s will, or beneficiaries of a trust settled by the client. In Shriners Hospital 
for Crippled Children, Inc. v. Southard,3 the Colorado Court of Appeals found that an 
intended residuary beneficiary of a client’s estate did not have standing to assert a 
professional negligence claim against the lawyer. The defendant lawyer drafted a trust for a 
client that placed most of the client’s assets in the trust. “The dispositive provisions of the 
trust were identical to those of the [client’s] existing will,” which provided for a bequest to 
Shriners Hospital and designated Shriners Hospital as the residuary beneficiary of the 
estate.4 Soon thereafter, the lawyer drafted a codicil to the client’s will bequesting money to 
two other persons. The client then had the lawyer alter her trust to leave all assets to the 
same two persons named in the codicil. The lawyer amended the trust without also revising 
the client’s will. Upon the client’s death, the two persons received the trust assets.  

 
Shriners Hospital brought a malpractice action, claiming the defendant lawyer was 

negligent in drafting the revised trust agreement because he did not confer personally with 
the client to determine her mental competency.5 The court dismissed the hospital’s claim, 
finding that the hospital lacked standing to assert the malpractice claim.6 The court reasoned 
that a lawyer has a duty to act in the best interest of his or her client, and is liable to non-
clients only for injuries caused by the lawyer’s fraudulent, malicious, or intentionally 
tortious conduct.7 The court found that because the hospital’s complaint alleged “simple 
negligence rather than fraudulent, malicious, or intentionally tortious conduct,” the lawyer 
had no duty to the hospital.8 

 
No Duty of Care to Spouses or Children 

Similarly, a lawyer owes no duty to a client’s family. In Klancke v. Smith,9 the court 
of appeals affirmed the trial court’s dismissal of claims for negligence and breach of 
fiduciary duty asserted against the defendant lawyers because the lawyers had no client-
lawyer relationship with the plaintiffs. The lawyers represented a wife in a wrongful death 
claim arising from the death of her husband in an airplane crash. The plaintiffs in the 
malpractice action, children of the decedent and stepchildren of the wife, attempted 
unsuccessfully to intervene in the wrongful death action, apparently because of a justifiable 
fear that their stepmother would not uphold her fiduciary duty to distribute the proceeds of 



any settlement or judgment. The lawyers obtained a favorable judgment in the wrongful 
death action, and distributed the proceeds to the wife.10 Thereafter, the deceased husband’s 
children unsuccessfully sought to recover a portion of the wrongful death proceeds from the 
wife. When the wife filed a petition for bankruptcy, the children filed an action against the 
lawyers, claiming that the lawyers owed them a duty to ensure that any wrongful death 
proceeds recovered were shared with them.11  

 
The court found that the lawyers owed no duty to their client’s stepchildren.12 The 

stepchildren had not retained the defendant lawyers to represent them. In fact, an adversarial 
relationship existed between the stepchildren and the client, making it impossible for the 
lawyers to represent the stepchildren.13 The court held that absent a client-lawyer 
relationship, a lawyer is liable for injuries to third parties only if his or her conduct is 
fraudulent or malicious.14  

 
The Colorado Court of Appeals likewise dismissed malpractice claims asserted by a 

child of a client in McGee v. Hyatt Legal Services, Inc.15 In that case, a mother hired the 
Hyatt law firm to represent her in a marriage dissolution action. As part of its representation, 
the law firm assisted the mother in obtaining temporary joint child custody orders. 
Thereafter, the mother became dissatisfied with the temporary orders and sought sole 
custody of her child. The Hyatt law firm obtained a court-ordered custody evaluation and a 
continuance for the permanent orders hearing until after completion of the evaluation. 
Thereafter, the mother retained new counsel, who moved to modify the temporary orders 
and arranged for the completion of the custody evaluation. The evaluation report 
recommended joint custody, and the court entered an order for joint custody of the child.16 
The mother and child then filed a lawsuit against the Hyatt firm. The jury awarded damages 
to both the mother and the child.17 The Colorado Court of Appeals reversed, finding that the 
child could not recover against the Hyatt law firm because the law firm owed no duty to the 
child.18 “An attorney, while performing his obligations to his client, is liable to third parties 
only when his conduct is fraudulent or malicious.”19 

 
No Duty of Care to Shareholders, Officers, or Directors of a Clie nt Corporation 

A corporate officer or shareholder lacks standing to bring suit individually against 
an alleged tortfeasor to recover damages for an injury to the corporation.20 “Where a 
corporation is harmed by some action of a third party, the right to seek redress for that 
wrong belongs to the corporation. Since the wrong is to the corporation, the shareholders 
cannot recover separately for the indirect harm to their stock.”21  

 
A lawyer does not have a client-lawyer relationship with a corporation’s 

shareholders simply because the lawyer represents the corporation. In Schmidt v. 
Frankewich,22 the plaintiff shareholders were personal guarantors of the corporation’s loan. 
When the corporation defaulted, the individual shareholders were sued.23 The shareholders 
relied on the company’s lawyers to stay the proceedings, but were defaulted when no 
responsive pleadings were filed.24 The plaintiffs then sued the defendant lawyers on a third-
party beneficiary theory.25 The court upheld the dismissal of the legal malpractice claim, 
refusing to extend the prohibition of suits by non-client third parties in the absence of fraud 
or malice.26 In doing so, the court cited three policy concerns in maintaining the prohibition 



against third party suits: “(1) the attorney’s duty of loyalty and effective advocacy for his 
client; (2) the nature of the adversarial relationship between an attorney and other parties; 
and (3) the potential liability to an unlimited number of third parties if attorney liability to 
third parties is extended.”27 

 
A lawyer may directly or impliedly establish a client-lawyer relationship with 

shareholders or other constituents of a corporate client, but they are otherwise not clients 
and are not third-party beneficiaries of the corporation’s contract with the lawyer.28 There 
appears to be no reason, however, why shareholders could not assert a derivative action 
against a lawyer pursuant to C.R.C.P. 23.1.  

 
No Duty of Care to Owners of a Closely Held Business 

The principle that a corporate officer or shareholder has no individual standing to 
bring suit on behalf of a corporation applies with equal force to closely held corporations. 
As stated by the Colorado Supreme Court in Industrial Commission of Colorado v. 
Lavach,29 “Even where all the stock is owned by a sole shareholder, there seems no adequate 
reason to depart from the general rule that the corporation and its shareholders are to be 
treated as distinct legal persons.” This rule of standing applies even where the value of the 
shareholder’s stock has been diminished by the third party’s tort.30 Thus, although the 
corporation may be owned by only a handful of shareholders, or even one, the lawyer’s duty 
is still to the corporation, not to the shareholder. In practice, of course, lawyers routinely 
represent both the closely held business entity and its owners. Such an arrangement 
generally poses no problems, as long as no conflict of interests arises. Frequently, the 
lawyer will represent one or more owners in forming or acquiring the business entity, will 
represent the entity and potentially the owners in various legal matters relating to the 
business, and will represent the owners and the entity in winding up or selling the business.  

 
No Duty of Care to Business Partners  

A lawyer representing a joint venture or partnership does not have a client-lawyer 
relationship with individual partners and, thus, no liability to the partners for malpractice.31 
As the Colorado Court of Appeals held in Turkey Creek, LLC v. Rosania ,32 “[T]he fact that 
an attorney represents a partnership does not, standing alone, create an attorney-client 
relationship with each of the partners, for that transaction or otherwise.” Similarly, 
representing one partner does not create a duty between the lawyer and the partnership or 
joint venture.33 

 
It is also worth noting that the existence of a partnership continues after the 

dissolution of the partnership, until the winding up of the partnership affairs is complete,34 
which may also extend the lawyer’s duty longer than one might expect. Other jurisdictions 
have allowed a partner to bring suit against a negligent lawyer during the winding-up 
process.35 
 
 
 
§ 30.2 CLAIMS BY THIRD PARTIES 

 



Outside the usual framework of claims for professional negligence, breach of 
fiduciary duty, and breach of contract lay a number of other claims under which lawyers 
may be liable, including intentional torts. In some cases, a lawyer may be liable to third-
party non-clients. 

 
§ 30.2.1—Negligent Misrepresentation 

The most significant exception to the general rule  that a lawyer, when representing 
his or her clients, is liable to third parties only for fraudulent or malicious conduct, is that a 
lawyer may be held liable for negligently supplying false information to another person for 
use in a business transaction. Colorado has recognized liability for negligent 
misrepresentations made in the course of business transactions at least since 1980, if not 
earlier.36 In First National Bank v. Collins,37 the Colorado Court of Appeals adopted § 552 of 
the Restatement (Second) of Torts (1977), which defines the tort of negligent 
misrepresentation as follows: 

 
(1) One who, in the course of his business profession or employment, or in 
any other transaction in which he has a pecuniary interest, supplies false 
information for the guidance of others in their business transactions, is 
subject to liability for loss caused to them by their justifiable reliance upon 
the information, if he fails to exercise reasonable care or competence in 
obtaining or communicating the information.  
 
(2) . . . [T]he liability stated in subsection (1) is limited to loss suffered (a) 
by the person or one of a limited group of persons for whose benefit and 
guidance he intends to supply the information or knows that the recipient 
intends to supply it. . . . 
 

Throughout the 1980s and early 1990s, Colorado courts recognized claims for negligent 
misrepresentation against various professionals, including certified public accountants,38 
engineers,39 real estate brokers,40 and securities brokers.41  

 
Colorado courts at first declined, however, to permit claims for negligent 

misrepresentation against lawyers.42 In 1993, the Colorado Court of Appeals decided that 
there was no reasonable basis for exempting lawyers from liability for negligent 
misrepresentations, considering that other professionals were subject to liability for their 
negligent misrepresentations.43  

 
The first published decisions by Colorado courts recognizing claims for negligent 

misrepresentation against lawyers by non-clients involved opinion letters prepared by 
lawyers to induce third parties to enter into business deals.44 In Mehaffy, Rider, Windholz & 
Wilson v. Central Bank Denver, N.A.,45 the lawyers represented the Town of Winter Park, 
Colorado, and the Winter Park Development Authority in an offering of municipal bonds to 
finance an urban renewal plan. Local voters approved the offering in a special election, and 
Central Bank of Denver expressed interest in buying the bonds. Before the Bank purchased 
any bonds, however, the local school distric t filed a lawsuit alleging that the Town’s council 
failed to make required factual findings before it approved the urban renewal plan. The 



Bank informed the underwriter that it would not purchase the bonds if there was a risk that 
the lawsuit would succeed. 

 
At the request of their clients, the Town and the Authority, the lawyers wrote 

opinion letters addressed to the Bank stating that the lawsuit lacked merit and that the bonds 
were valid. The Bank then purchased several million dollars worth of bonds. The Bank also 
participated in later bond offerings, receiving similar opinion letters prepared by the lawyers 
before each purchase. The district court subsequently granted partial summary judgment in 
favor of the school district in its lawsuit against the Town and the Authority, invalidating 
the urban renewal plan and the financing for bonds. The Authority defaulted on the bonds.  

 
The Bank sued the lawyers for professional negligence and for negligent 

misrepresentation. The trial court dismissed both claims on summary judgment on the basis 
that no client-lawyer relationship existed between the Bank and the lawyers.46 On appeal, the 
Colorado Court of Appeals reinstated the claim for negligent misrepresentation.47 The 
Colorado Supreme Court granted certiorari and affirmed the decision of the court of 
appeals. In support of its opinion, the Colorado Supreme Court emphasized that the lawyers’ 
allegedly false representations were made in the course of a non-adversarial business 
transaction and that the lawyers knew the Bank was relying upon their representations in 
purchasing the bonds.48 The Colorado Supreme Court held that “[t]o establish a claim for 
negligent misrepresentation, it must be shown that the defendant supplied false information 
to others in a business transaction, and failed to exercise reasonable care or competence in 
obtaining or communicating information on which other parties justifiably relied.”49 The 
court further stated that “the misrepresentation must be of a material fact that presently 
exists or has existed in the past” and that “[e]xpressions of opinion cannot support a 
misrepresentation claim.”50  

 
The next case addressing lawyer liability for negligent misrepresentations to non-

clients, Zimmerman v. Dan Kamphausen Company,51 also involved an opinion letter. In 
Zimmerman, the plaintiff agreed to sell real property to Dan Kamphausen in exchange for 
deferred payments under a promissory note. Under his agreement with the plaintiff, 
Kamphausen was required to obtain guaranties of his obligations under the promissory note 
from several affiliated entities, including a partnership in which he and his son were general 
partners. To induce the plaintiff to complete the sale, Kamphausen’s lawyer provided the 
plaintiff with an opinion letter stating that the “partnership has the legal power to execute 
and deliver the [guaranty] . . . and execution and delivery of the [guaranty] by 
[Kamphausen] on behalf of the partnership is authorized under the Partnership 
Agreement.”52 The plaintiff closed on the transaction, allegedly relying upon the opinion 
letter. When Kampkausen defaulted on the promissory note, the plaintiff sued the 
partnership and Kamphausen’s son to enforce the guaranty, and sued Kamphausen’s lawyer 
for negligent misrepresentation. The partnership and Kamphausen’s son denied liability on 
the guaranty, arguing that Kamphausen lacked authority to sign the guaranty on the 
partnership’s behalf. The trial court granted summary judgment in favor of Kamphausen’s 
lawyer, but the court of appeals reversed, disagreeing with the lawyer’s argument that his 
opinion letter set forth only legal opinions as opposed to representations of fact.53 

 



On February 19, 2009, the Colorado Court of Appeals announced its opinion in 
Steele v. Allen,54 holding that a lawyer can be liable for incorrect legal advice negligently 
given to a prospective client during an initial consultation, even though the prospective 
client and lawyer do not proceed to enter into a client-lawyer relationship. In Steele, the 
plaintiffs, Jack and Danette Steele, alleged that they sought legal advice from the defendant 
lawyer after Mr. Steele was injured in an automobile collision. Mr. and Mrs. Steele alleged 
that the lawyer told them the applicable statute of limitations on claims against the other 
driver for negligence and negligence per se was five years, rather than the three-year 
limitations period prescribed by C.R.S. § 13-80-101(1)(n)(I). The Steeles further alleged 
that the lawyer told them they could not bring a claim against the other driver until they 
settled any workers’ compensation claim that Mr. Steele might have. The Steeles alleged 
that they relied upon the lawyer’s advice and, as a result, lost their valuable claims against 
the other driver. Significantly, however, the Steeles did not allege that they formed a client-
lawyer relationship with the lawyer or her law firm. The Steeles sued the lawyer and her 
firm for professional negligence and for negligent misrepresentation. 

 
The trial court granted the lawyer’s motion to dismiss both of the Steeles’ claims 

pursuant to C.R.C.P. 12(b)(5). The trial court concluded that the Steeles’ failure to allege a 
client-lawyer relationship with the lawyer or her firm was fatal to their claim for 
professional negligence. The trial court further reasoned that claims by non-clients against 
lawyers for negligent misrepresentation were limited to cases in which the lawyer issued an 
opinion letter for the purpose of persuading the plaintiff to enter into a business transaction. 

 
The Steeles appealed the dismissal of their claim for negligent misrepresentation, 

and the court of appeals reversed the trial court’s order. In concluding that the Steeles had 
pleaded a viable claim for negligent misrepresentation, the court of appeals reasoned that, 
although the Colorado Supreme Court’s opinion in Mehaffy concerned lawyer liability for 
misrepresentations negligently made in opinion letters, the supreme court did not intend to 
limit claims for negligent misrepresentation against lawyers to such circumstances.55 The 
court of appeals further noted that courts in other jurisdictions had upheld claims against 
lawyers for negligent misrepresentations made outside the context of opinion letters.56 

 
Additionally, the court of appeals was persuaded by the articulation of the duty of 

care owed by a lawyer to a prospective client set forth in § 15 of the Restatement (Third) of 
the Law Governing Lawyers (2000) and Comment e thereto. Section 15 of the Restatement 
provides in relevant part as follows: “When a person discusses with a lawyer the possibility 
of their forming a client-lawyer relationship for a matter and no such relationship ensues, 
the lawyer must . . . use reasonable care to the extent the lawyer provides the person legal 
services.”57 Comment e offers the following elaboration on that duty of care: 

 
When a prospective client and a lawyer discuss the possibility of 
representation, the lawyer might comment on such matters as whether the 
person has a promising claim or defense, whether the lawyer is appropriate 
for the matter in question, whether conflicts of interest exist and if so how 
they might be dealt with, the time within which action must be taken and, if 
the representation does not proceed, what other lawyer might represent the 



prospective client. Prospective clients might rely on such advice, and 
lawyers therefore must use reasonable care in rendering it.58 
 
The court of appeals further stated, however, that “the specter of potential liability 

to an unlimited number of third parties . . . is alleviated by the requirement in a claim for 
negligent misrepresentation that the plaintiff show that the defendant supplied false 
information in the context of a business transaction regarding the representation of a 
potential client.”59 “[I]nformal statements by an attorney in a social setting would generally 
not result in a viable claim against the attorney.”60 The court of appeals added, “Thus, 
whether statements are made during an initial consultation for legal services or in a casual 
manner in a social setting may ultimately be determinative of whether a lawyer is liable for 
negligent misrepresentation.”61 

 
The court of appeals’ decision in Steele is significant in a least two respects. First, 

the decision further erodes precedent that disallowed claims based upon incorrect statements 
about what the law does or does not require. In Mehaffy, for example, the Colorado 
Supreme Court implied that an “opinion of law” would not support a claim for negligent 
misrepresentation against a lawyer, but concluded that the opinion letters at issue in that 
case could be viewed as containing misstatements of fact.62 Several earlier published 
decisions in Colorado also took the position that an opinion as to what the law does or does 
not require will not support a claim for negligent misrepresentation.63 In holding lawyers’ 
opinion letters to be actionable, the Mehaffy and Zimmerman cases already had gone a long 
way toward erasing any practical distinction between legal opinions and factual statements 
by lawyers; however, the Mehaffy and Zimmerman courts articulated their conclusions that 
the relevant lawyers’ letters were not pure opinions of law. In contrast, the court of appeals’ 
opinion in Steele does not state whether the panel viewed the defendant lawyer’s alleged 
misrepresentations as pure statements of fact or mixed statements of fact and law. 
Presumably, the court of appeals concluded that the lawyer’s alleged false statements 
concerning the limitations period for the Steeles’ negligence claims, and their legal ability to 
pursue those claims prior to resolving any workers’ compensation claims belonging to Mr. 
Steele, were sufficiently intertwined with factual information to support a claim for 
negligent misrepresentation. Alternatively, however, the court of appeals tacitly may have 
accepted an argument advanced by the Steeles on appeal — namely, that if a statement 
about the law is capable of being proved true or false, it is a factual statement and not mere 
opinion. It would be possible to prove the falsity of the lawyer’s alleged statement that the 
Steeles’ negligence claims arising from Mr. Steele’s automobile accident were subject to a 
five-year statute of limitations.  

 
More significantly, however, Steele is one of a very few reported decisions by any 

court holding that a lawyer may be liable for negligent misrepresentations made to a 
prospective client during an initial consultation. In what may be the most notable other 
reported decision, Togstad v. Vesely, Otto, Miller & Keefe,64 the Minnesota Supreme Court 
affirmed a jury verdict against a lawyer based on evidence that the lawyer negligently told 
plaintiff Joan Togstad during an initial consultation that she and her husband did not have a 
claim for medical malpractice, without qualifying his opinion or advising the Togstads to 
seek other counsel, causing them not to pursue a valuable claim. In that case, the Togstads’ 



expert witness testified that the lawyer fell below the standard of care by providing a legal 
opinion about whether the Togstads had a viable claim without first reviewing pertinent 
hospital records or consulting an expert before rendering his opinion.65 The expert’s opinion 
was reinforced by the testimony of a lawyer with whom the defendant regularly associated 
in medical malpractice cases.66 For his part, the defendant maintained that “the only thing I 
told [Mrs. Togstad] after we had pretty much finished the conversation was that there was 
nothing related in her factual circumstances that told me that she had a case that our firm 
would be interested in undertaking.”67 The Togstad decision offers a glimpse at the range of 
negligent misrepresentations made by lawyers to prospective clients that arguably could be 
actionable in Colorado under Steele. 

 
§ 30.2.2—False Arrest 

A non-client may recover from a lawyer for false arrest. For example, in Havens v. 
Hardesty,68 the court of appeals upheld a jury verdict against a lawyer in favor of a non-
client who sued for false arrest.69 In a case of mistaken identity, the lawyer initiated a 
proceeding under C.R.C.P. 69 to force the pla intiff, whom the lawyer thought was his 
client’s judgment debtor, to appear in court to testify about his assets. The lawyer did not 
confirm the judgment debtor’s physical description or other information before having the 
plaintiff served and eventually arrested.70 The lawyer argued unsuccessfully that he had been 
acting in good faith as an officer of the court, and that a third party may only recover from a 
lawyer acting on his client’s behalf upon a showing of fraud or malice.71 The jury verdict 
was allowed to stand, and the court noted that the intentional tort of malicious prosecution 
does not depend upon the existence of a duty.72 

 
§ 30.2.3—Malicious Prosecution 

In order to prevail on a malicious prosecution claim, a plaintiff must prove that: 
 
1) The defendant contributed to bringing a civil or criminal proceeding against the  

plaintiff;  
2) The proceeding was resolved in the plaintiff’s favor;  
3) There was no probable cause for the proceeding;  
4) The defendant acted with malice; and  
5) The plaintiff was damaged.73  
 

The purpose of a claim for malicious prosecution is to allow a person who was sued in a 
baseless legal action to recover his or her costs and attorney fees, any non-economic 
damages, including psychic damages, caused by having to defend the baseless action, and 
damages for loss of reputation in the community resulting from the filing and notoriety of 
baseless allegations.74 Civil suits, counterclaims, criminal prosecutions, disciplinary actions, 
administrative proceedings, and arbitration actions all may be the basis of a malicious 
prosecution claim.75 

 
Before a plaintiff may assert a malicious prosecution claim, the plaintiff must first 

prevail on the underlying action that forms the basis of the malicious prosecution claim.76 
The plaintiff must show one of the following: (1) that a competent tribunal adjudicated the 
claim in his or her favor; (2) the person who commenced the proceedings withdrew them; or 



(3) the proceedings were dismissed due to failure to prosecute.77 A favorable adjudication 
may be by a judgment rendered by a court after trial, or by order granting a motion to 
dismiss or motion for summary judgment.78 The adjudication “is a sufficient termination of 
the proceedings, unless an appeal is taken.”79 “If an appeal is taken, the proceedings are not 
terminated until the final disposition of the appeal and of any further proceedings that it may 
entail.”80 A settlement does not constitute favorable termination for purposes of a malicious 
prosecution action.81 

 
§ 30.2.4—Abuse Of Process 

To prove a claim for abuse of process, the plaintiff must establish the following 
elements:  

 
1) “[A]n ulterior purpose for the use of [the legal] proceeding;  
2) [W]illful action in the use of that process [that is] not proper in the regular course 

of the proceedings; and  
3) [R]esulting damages.”82  
 

“The essence of the tort is the use of legal process ‘against another primarily to accomplish 
a purpose for which it was not designed.’”83  

 
A plaintiff suing a lawyer for abuse of process must show that the claim asserted 

against the plaintiff was “devoid of reasonable factual support or, if so supported, lacked a 
cognizable basis in law and that the primary purpose for asserting such claim was to harass 
the other party or to accomplish some other improper objective.”84 Allegations that the 
lawyer violated C.R.C.P. 11 will not, in and of themselves, support a claim for abuse of 
process.85 

 
A plaintiff asserting an abuse of process claim or malicious prosecution claim may 

recover attorney fees incurred in defending against the underlying litigation.86 A plaintiff 
may not, however, recover attorney fees incurred in bringing the malicious prosecution or 
abuse of process action itself.87 

 
§ 30.2.5—Invasion Of Privacy 

Colorado courts have recognized several variations of the tort of invasion of 
privacy.88 The tort of invasion of privacy by intrusion on the seclusion of another “requires 
an unreasonable manner of intrusion or an intrusion for an unwarranted purpose.”89 Invasion 
of privacy by appropriation of another’s name or likeness requires a showing that:  

 
1) The “defendant used the plaintiff’s name or likeness”;  
2) The “use of the name or likeness was for the defendant’s purposes or benefit”;  
3) The “plaintiff suffered damages”; and  
4) The “defendant caused the damages.”90  
 

A claim of invasion of privacy through unreasonable publicity requires a plaintiff to prove 
that:  

 



1) The facts disclosed were private in nature;  
2) The disclosure was made to the public;  
3) The disclosure was one that would be highly offensive to a reasonable person;  
4) The facts disclosed were not of legitimate concern to the public; and  
5) -The defendant acted with reckless disregard as to the private nature of the 

exposed facts.91  
 

Colorado does not recognize a false light invasion of privacy claim.92 
 
There are no reported cases in Colorado of a lawyer being successfully sued for 

invasion of privacy. Other jurisdictions, however, have found lawyers liable for the use of 
exceptional tactics to obtain private facts during an investigation.93 The act of filing a lawsuit 
is not an invasion of privacy as a matter of public policy,94 and statements made during the 
course of litigation are absolutely privileged, protecting the lawyer from liability for 
statements related to judicial proceedings.95 

 
§ 30.2.6—Interference With A Prospective Economic Relationship 

Colorado courts have recognized the tort of interference with prospective economic 
relationships.96 The tort consists of “intentionally ‘(a) inducing or otherwise causing a third 
person not to enter into or continue the prospective relation or (b) preventing the other from 
acquiring or continuing the prospective relation.’”97 The tort does not require the plaintiff to 
prove the existence of an underlying contract, but merely intentional and improper 
interference that prevents the formation of a contract.98 

 
There is debate as to whether a lawyer should be liable for interference with a 

prospective business relationship in the absence of fraudulent or malicious conduct. A 
lawyer’s role requires him or her to have the freedom to advise a client regarding claims and 
relationships with third parties.99 In Williams v. Burns,100 the defendant lawyer advised his 
client, the Anschutz Corporation, not to purchase the plaintiff’s oil rigs, informing his client 
that the transaction was fraudulent and that the rigs had already been sold by the bankruptcy 
court. In his defense, the lawyer argued that he was privileged to interfere with such 
prospective relations because of his role as an advisor to his client.101 The trial court agreed 
that a conditional privilege existed here, but found that a triable issue of fact existed as to 
whether the lawyer had acted with malice.102 The Restatements have adopted the principle 
that such a privilege should apply to lawyers “if the lawyer acts to advance the client’s 
objectives without using wrongful means.”103 A lawyer may well face liability, however, for 
assisting his or her client to interfere tortiously with a prospective economic relationship 
between third parties.  

 
§ 30.2.7—Defamation And Liability For Statements Made In The Course Of Litigation 

A plaintiff must prove the following elements to establish a claim for defamation:  
 
1) A defamatory statement about another;  
2) Published to a third party;  
3) Negligence, or greater fault, on behalf of the publisher; and  



4) Special damages to the plaintiff caused by publication or actionability of the 
statement irrespective of damages.104 

 
Any legitimate claim against a lawyer for defamation must be for statements 

occurring outside the litigation context. However, statements of opinion are not actionable 
as a matter of law.105 Thus, for liability to attach to a lawyer, the statement must be unrelated 
to litigation and must involve some sort of defamatory statement of fact causing damage to a 
third party. 

 
“All lawyers are protected by an absolute privilege against defamation actions based 

upon litigation conduct in judicial proceedings.”106 Colorado courts have taken a broad view 
of the priv ilege, holding that an absolute privilege attaches to a lawyer’s publications or 
statements made in the course of and reasonably related to judicial proceedings.107 In Russell 
v. Turnbaugh,108 the U.S. District Court for the District of Colorado held that statements 
made in the course of a judicial proceeding, including the allegations in a plaintiff’s 
complaint, are absolutely privileged from liability.109 Presumably, the absolute privilege also 
applies to statements made in the answer to the complaint and other court filings. The 
absolute privilege extends to all individuals who are an integral part of the judicial process, 
including judges, prosecutors, witnesses, and “others who perform official functions in the 
judicial process.”110 

 
Even statements made prior to the initiation of judicial proceedings are subject to 

the absolute privilege, if the statement has some relation to the proceeding that is “actually 
contemplated in good faith.”111 In making the determination whether the statement is 
sufficiently related to the subject of proposed litigation, “No strained or close construction 
will be indulged to exempt a case from the protection of privilege.”112  

 
The absolute privilege has been applied to a variety of other contexts. It has been 

invoked with respect to a letter writ ten to county commissioners asking for revocation of a 
liquor license,113 to statements made in a written report preliminary to a workers’ compen-
sation hearing,114 and to a verbal complaint of a race “fix” made by a driver to a racing 
steward who had authority to commence racing commission proceedings.115 In Wagner v. 
Hilkey,116 the court of appeals held that absolute privilege extends to all civil claims based on 
a witness’s testimony, regardless of malice or actual knowledge of falsity of the testimony.117 
In Williams v. Boyle,118 the court of appeals clarified in dicta that “the absolute privilege that 
exists for certain communications by an attorney to a third party is not the result of the 
confidential relationship between the attorney and the client but, rather, exists only when the 
attorney’s statement is made in relation to a proposed or occurring judicial proceeding.”119  

 
Besides defamation cases, where it is most often applied,120 absolute immunity has 

been extended to apply to nearly every claim that could be based on a witness’s testimony: 
civil rights violations under 42 U.S.C. § 1983,121 invasion of privacy,122 slander of title,123 
misappropriation of trade secrets,124 tortious interference with contract,125 and intentional 
infliction of emotional dis tress.126 Although witnesses in most quasi-judicial proceedings, 
including administrative hearings, are granted absolute immunity, the Colorado Supreme 
Court has held that absolute immunity does not extend as far as witness statements in 



personnel disciplinary proceedings.127 A witness’s statements made in a videotaped 
deposition replayed at trial in lieu of trial testimony are protected as well.128 The Restatement 
(Third) of the Law Governing Lawyers has adopted the position that a lawyer should be 
absolutely privileged to publish statements regarding a non-client if (1) the publication 
occurs in a proceeding before a tribunal or is preliminary to such a proceeding; (2) “the 
lawyer participates as counsel in that proceeding”; and (3) the statement is “published to a 
person who may be involved in the proceeding, and the publication has some relation to the 
proceeding.”129 

 
§ 30.2.8—Aiding And Abetting A Breach Of Fiduciary Duty 

A lawyer may be found liable for aiding and abetting another person, including his 
or her client to breach a fiduciary duty, providing that the lawyer knowingly participates in 
aiding the client’s breach.  

 
Liability for aiding or abetting a tortious act will be found if the party 
whom the defendant aids performs a wrongful act that causes an injury, the 
defendant is generally aware of his role as part of an overall illegal or 
tortious activity at the time that he provides the assistance, and the 
defendant knowingly and substantially assists the principal violation.130 
 
The plaintiff must prove the following elements: (1) breach by a fiduciary of a duty 

owed to the plaintiff, (2) the defendant’s knowing participation in the breach, and (3) 
damages.131 

 
In Holmes v. Young,132 the plaintiff was a limited partner in a partnership. The 

defendant lawyer represented the partnership in a real estate action, and the partnership 
settled the case. The plaintiff was dissatisfied with the settlement and obtained his own 
lawyer to dispute the settlement and the distribution of the settlement proceeds. Thereafter, 
the plaintiff settled his suit against the partnership, the general partner, and the defendants in 
the underlying action, whereby the partnership and the general partner agreed to make 
payments to the plaintiff. At the time of this settlement, in 1983, the partnership terminated. 
In 1985, the defendant lawyer delivered the remaining funds of the partnership to the 
general partner. The defendant lawyer’s involvement with the partnership ended in 1987.133 
From 1983 until 1987, the general partner made the required payments to the plaintiff. In 
1988, the general partner failed to make a payment to the plaintiff.134  

 
The plaintiff then filed an action against the partnership and the general partner, 

alleging breach of fiduciary duty and breach of contract, and against the defendant lawyer 
for aiding and abetting a breach of fiduciary duty. The trial court dismissed the action, and 
the appellate court affirmed, holding that the plaintiff could not maintain a claim for aiding 
and abetting. Because the partnership terminated, the court found that no fiduciary duty 
existed between the partnership and the plaintiff or between the general partner and the 
plaintiff.135 Thus, in the absence of a fiduciary duty, the defendant lawyer could not be liable 
for aiding and abetting the breach of a fiduciary duty. Further, the court found that even if a 
fiduciary duty did exist, the defendant lawyer did not knowingly assist in the breach of that 



duty.136 The knowledge required to aid and abet is knowing that the primary violator is a 
fiduciary and the “knowledge that the primary’s conduct contravenes a fiduciary duty.”137  

 
§ 30.2.9—Civil Conspiracy Claims 

To successfully assert a claim for civil conspiracy, a plaintiff must show the 
existence of “(1) two or more persons . . . ; (2) an object to be accomplished; (3) a meeting 
of the minds on the object or course of action; (4) one or more unlawful overt acts; and (5) 
damages as the proximate result thereof.”138 However, the Colorado Supreme Court 
recognized the viability of such claims in Resolution Trust Corporation v. Heiserman.139 In 
that case, the plaintiff alleged that the lawyers consciously and deliberately pursued a 
common plan with their clients to create “asset protection trusts and partnerships” (more 
commonly known as fraudulent transfers) for the purpose of frustrating recovery by 
legitimate creditors.140 The Colorado Supreme Court concluded that joint and several 
liability against the lawyers could be based on evidence from which a tacit agreement to act 
in concert could be implied.141 

 
In Fasing v. LaFond,142 the plaintiff, a lawyer, asserted a civil conspiracy 

counterclaim against his client, another lawyer. LaFond represented Fasing in an 
employment action. Initially, Fasing paid LaFond an hourly fee for his legal work. Later, 
LaFond drafted a contingent fee agreement and ceased hourly billing. Fasing, however, did 
not sign the agreement and LaFond did not send Fasing a duplicate copy within 10 days.143 
The employment action settled, and LaFond sought to retain a 25 percent share of the 
settlement pursuant to the contingent fee agreement. Fasing argued that she never entered 
into a contingent fee agreement and thus did not owe LaFond 25 percent of the settlement.144 
LaFond filed a counterclaim against Fasing, alleging civil conspiracy.145 The trial court 
determined that no contingent fee agreement existed and that LaFond’s counterclaim of civil 
conspiracy, along with his claims for fraudulent misrepresentation, promissory estoppel, and 
intentional interference with contract, were “impermissible attempts to evade the public 
policy behind the contingent fee agreement rules.”146 The court of appeals affirmed. 

 
In Eadon v. Reuler,147 the plaintiff sued her lawyers after deeming a property 

division unsatisfactory. She claimed that her lawyers conspired with her former husband and 
his lawyer to obtain the divorce decree and alleged inequitable distribution of the property. 
The Colorado Supreme Court affirmed the trial court’s dismissal of the conspiracy and fraud 
charges, stating: 

 
A lawyer does not guarantee results. He merely undertakes to use his best 
skill and judgment. A result unsatisfactory to the litigant scarcely justifies a 
suit charging the lawyers with fraud and conspiracy. Efforts of a lawyer to 
obtain an amicable disposition do not subject him to a charge of treason.148 
 

§ 30.2.10—Consumer Protection Act Claims  
Although there are no reported cases in Colorado holding so, it is conceivable that a 

lawyer might face a deceptive trade practice claim from a third party. The portions of the 
Colorado Consumer Protection Act (CCPA) that may potentially apply to lawyers are those 
where a person makes false representations as to the nature of services, represents that 



services are of a different standard or quality than they really are, fails to disclose material 
information concerning services, or refuses to obtain all government licenses to perform the 
required services.149 

 
In order to establish a claim under the CCPA, a plaintiff must show: 
 
(1) that the defendant engaged in an unfair or deceptive trade practice; (2) 
that the challenged practice occurred in the course of the defendant’s 
business, vocation, or occupation; (3) that it significantly impacts the public 
as actual or potential consumers of the defendant’s goods, services, or 
property; (4) that the plaintiff suffered injury in fact to a legally protected 
interest; and (5) that the challenged practice caused the plaintiff’s injury.150 
 
The Colorado Supreme Court has held that lawyers may be liable for violations of 

the CCPA and that no special test for CCPA liability should be applied to lawyers. A CCPA 
claim must allege that the lawyer “or law firm knowingly engaged in a deceptive trade 
practice, which occurred in the course of the [lawyer] or firm’s business, vocation, or 
occupation, significantly impacting the public as actual or potential consumers of legal 
services, and causing injury in fact to a legally protected interest of the plaintiff.”151 The 
public impact requirement of a CCPA claim requires an impact beyond the private contract 
with a client, most likely deceptive advertising practices that affect the public at large, and 
will therefore rarely accompany a legal malpractice claim.152 (See Chapter 29, § 29.1, for a 
more in-depth discussion of CCPA claims against lawyers.) The Colorado Supreme Court 
has held that a third-party non-consumer may have standing to pursue a CCPA claim, so 
long as he or she suffered some injury in fact.153  

 
§ 30.2.11—Conversion And Civil Theft 

One who wrongfully exercises dominion over the property of another may be liable 
for conversion. To state a claim for conversion against a lawyer, a plaintiff must show (1) 
that the plaintiff had the right to ownership or possession of the property in question; (2) the 
lawyer’s wrongful control over the property; and (3) damages.154 

 
A lawyer sued for conversion by a non-client has no special immunities that would 

protect him or her from liability.155 Even if the defendant lawyer’s actions were taken for the 
benefit of the client, the lawyer may still be liable to a third party.156  

 
In Ruscitti v. Sackheim,157 a lawyer obtained a default judgment on behalf of his 

client and executed the judgment against the defaulting party’s grocery store. The lawyer 
was thereafter sued for conversion by the defaulting party’s wife, who alleged that she was a 
co-owner of the store.158 The court held that the lawyer was not liable for conversion because 
he was acting lawfully, further noting that joint property may be seized to secure the debts 
of only one of several co-owners.159 

 
A lawyer or firm that disburses funds from a COLTAF account, when those funds 

are subject to a lien, may be liable under Colorado’s civil theft statute, C.R.S. § 18-4-405. In 
Lariviere, Grubman & Payne, LLP v. Phillips,160 the plaintiff law firm sued its former client 



and local counsel for its client for theft of funds that were subject to the plaintiff’s charging 
lien. The plaintiff represented the client under a contingent fee agreement that contained a 
clause providing that, in the event the client terminated the representation without cause, the 
plaintiff would be paid the reasonable value of its services.161 The plaintiff proceeded to 
represent the client at trial, where a jury returned a verdict of $1.85 million in the client’s 
favor.162 The client discharged the plaintiff and retained new counsel while post-trial motions 
were pending.163 The plaintiff promptly filed a charging lien in the case pursuant to C.R.S. § 
12-5-119.164 

 
Following post-verdict negotiations, the plaintiff’s former client received $2.55 

million in settlement of his claims.165 The plaintiff alleged that the client’s new counsel and 
local counsel committed civil theft by ignoring the plaintiff’s charging lien, paying 
themselves $1.65 million in legal fees, and disbursing the remainder to the client.166 The 
court denied the defendant lawyers’ motions to dismiss the civil theft claim. The court 
concluded that the plaintiff had a proprietary interest in the settlement funds by virtue of its 
charging lien, and that the plaintiff adequately pleaded a civil theft claim by alleging that the 
defendant lawyers knowingly obtained or exercised control over the settlement funds 
without the plaintiff’s authorization.167 

 
§ 30.2.12—Fraud 

The general rule is that a lawyer, while acting in his or her client’s best interests, is 
not liable to a third party in the absence of fraud or malice.168 When a fraudulent act has been 
committed, however, a lawyer may be liable to third parties, potentially even adversaries.169 
Liability to a non-client normally is predicated upon an affirmative misrepresentation.170 At 
least one court in Colorado, however, has recognized a claim for fraudulent concealment 
against a lawyer by a non-client.171 

 
In order to prove fraudulent misrepresentation, the plaintiff establish the following:  
 
1) The defendant made a false representation of a material fact while knowing that  

representation to be false;  
2) The “person to whom the representation was made was ignorant of the falsity”; 
3) The “representation was made with the intention that it be acted upon”;  
4) The plaintiff in fact relied upon the representation; and 
5) The “reliance resulted in damage to the plaintiff.”172 
 

§ 30.2.13—Subrogation And Indemnity 
Lawyers have faced potential claims from non-clients under theories of subrogation 

or indemnification. Insurance companies forced to pay on claims because of a lawyer’s 
negligence have been known to assert claims against a lawyer under a theory of equitable 
subrogation. Under equitable subrogation, a party secondarily liable, usually an insurer, who 
has paid on behalf of the primary party may step into the shoes of that party and institute an 
action against any other party at fault to be made whole.173  

 
In Essex Insurance Company v. Tyler,174 an insurance company was unsuccessful in 

its effort to recover against its insured’s lawyer for legal malpractice. An insurer’s claim for 



equitable subrogation likewise was rejected in State Farm Fire & Casualty Company v. 
Weiss.175 Because the client-lawyer relationship involves a high degree of personal trust and 
personal service, Colorado courts have held that legal malpractice claims are not 
assignable.176 The Colorado Supreme Court has yet to address this issue. 

 
§ 30.2.14—Employee Retirement Income Security Act (ERISA) 

A lawyer may be sued by the trustee of a plan under the Employment Retirement 
Income Security Act (ERISA).177 The statute expressly allows a beneficiary to assert a claim 
for breach of fiduciary duty on behalf of the plan.178 

 
A lawyer offering advice to a plan is not automatically a fiduciary under ERISA.179 

According to the act: 
 
[A] person is a fiduciary with respect to a plan to the extent (i) he exercises 
any discretionary authority or discretionary control respecting management 
of such plan or exercises any authority or control respecting management or 
disposition of its assets, (ii) he renders investment advice for a fee or other 
compensation, direct or indirect, with respect to any moneys or other 
property of such plan, or has any authority or responsibility to do so, or (iii) 
he has any discretionary authority or discretionary responsibility in the 
administration of such plan.180 
 
Another potential basis for lawyer liability is found in ERISA’s prohibition against 

fiduciaries receiving personal compensation from a party dealing with the plan. A lawyer 
paying bribes to fiduciaries in order to secure legal business from the plan has been sued for 
bribery under the act.181 A lawyer wishing to avoid liability under ERISA “should refrain 
from participating in any significant business decisions or transactions involving the plan, 
its assets or members.”182 

 
 

* Updating and supplementing previous work by Michael T. Mihm, Starrs Mihm & Pulkrabek LLP; 
Justin G. Blankenship, Esq.; and Leslie C. Dolan, Leventhal Brown & Puga, P.C. 
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