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§32.1 ABSENCE OF ADUTY

Claims for professiona negligence and breach of fiduciary duty generaly depend
upon the existence of a duty owed by the lawyer to the client, and the lawyer’ s subsequent
breach of that duty. Just asin ordinary negligence claims, the absence of a duty precludes
liability. If a defendant owes no duty to the plaintiff, the plaintiff may not recover for
negligence.*

§ 32.1.1—Absence Of Client-Lawyer Relationship

A plaintiff who proves the existence of a client-lawyer relationship with the
defendant lawyer will have proved the existence of a duty because once the relationship is
formed, the lawyer has a duty to the client as a matter of law. Every lawyer owes the client a
duty to exercise “that degree of knowledge, skill, and judgment ordinarily possessed by
members of the legal profession in carrying out the services for his client.”? A lawyer owesa
client both aduty of care, the breach of which constitutes professiona negligence, and the
duties of undivided loyalty and confidentiality, the breach of which congtitutes a breach of

fiduciary duty.®

Although, as discussed in Chapter 30, alawyer may sometimes owe a duty to third-
party non-clients, a plaintiff’s inability to prove the existence of a client-lawyer relationship
will be fatal to most, but not all, negligence and fiduciary duty claims.* A client-lawyer
relationship is established “when it is shown that the client seeks and receives the advice of
the lawyer on the legal consequences of the client’s past or contemplated actions.”® The
relationship can be created expresdy or inferred from the conduct of the parties® “The
proper test is a subjective one, and an important factor is whether the client believes that the
relationship existed.”” The existence of a client-lawyer relationship is a question of fact for
the jury, and the client has the burden of proving its existence.®

§ 32.1.2—Scope Of The Representation

A lawyer may avoid liability if the alleged breach of duty was not within the scope
of the lawyer’ s employment.® The scope of alawyer’s representation istypically defined by
the fee agreement between the client and the lawyer, and may be limited accordingly.
Although alawyer may limit the scope of the representation, the lawyer may not ask the
client to agree to a representation so limited as to violate the lawyer’ s obligation to represent
the client competently, or to surrender the client’ s right to terminate the lawyer’ s services or
settle the litigation.*® Although the lawyer need not represent or counsel the client
concerning matters outside the scope of the representation, the lawyer should generaly
inform the client of the need for legal assistance and that the lawyer will not be providing
such services.®

The scope of alawyer’s duty is ordinarily a question of law for the court to decide?
but the scope of the representation will usually be a disputed issue of fact for the jury. In
International Tele-Marine Corporation v. Malone & Associates,” the defendant lawyers
argued that they were only retained by the plaintiff to prepare Blue Sky filings. The



plaintiff’s underwriter faced securities investigations, and then eventually ceased operations
entirely and was unable to proceed with the plaintiff’s offering.** The alegation of
negligence was that the defendant lawyers had a duty to disclose the problems facing the
underwriter as they were facts materia to the public offering.** The federal district court
stated that alawyer is freeto limit the scope of his or her representation and that whether a
lawyer has breached a duty to a plaintiff depends on whether the alleged breach fell within
the scope of the representation.*® The court held that whether the alleged omission fell within
the scope of the representation was an issue of fact for the jury to decide.””

§32.2 ABSENCE OF PROXIMATE CAUSE

In order to prevail on aclaim of lega malpractice, the plaintiff must prove that the
defendant lawyer proximately caused his or her damages.” To establish proximate cause in a
professiona negligence action againgt a lawyer, the plaintiff must establish two things: (1)
that but for the lawyer’s actions, the injury would not have happened; and (2) that the “case
within acase” for the underlying claim would have been successful if the lawyer had acted
in accordance with his or her duty.* Typically, expert testimony is necessary to prove
proximate causation.®

The first element — “but for” causation — is addressed as it would be in any other
negligence action. However, it is the complexity of the second element — of having to
prove that a plaintiff would have received a better result in the “case within a case” — that
makes legal malpractice actions unique.* The exercise of proving the “case within acase’ is
usualy the most complex part of alega malpractice case, asit may encompass any matter
for which alawyer may represent a client. Often, alawyer who clearly breached a duty to a
client can till successfully defend alegal malpractice claim by winning the case within a
case, dthough it does place the lawyer in the uncomfortable position of arguing that the
client’s case (that he or she believed had merit when the lawyer represented the client)
would have actually been unsuccessful or less successful than represented to the client.
Further, issue preclusion, such as a plaintiff’s guilty pleain a separate but related case, may
prevent the plaintiff from establishing proximate causation as a matter of law.?

Many legal malpractice cases involve an underlying business transaction rather than
an underlying lawsuit. Thus, the causation issue may involve a “deal within the case” rather
than a*“ case within the case.” The issue of whether the “case within the case” analysis
applies to legal malpractice cases involving business transactions has never been directly
decided in Colorado.? Other courts have addressed the issue. The California Supreme Court
recently held that the “ case within the case” analysis appliesto legal malpractice cases
involving non-litigated matters. The California court held that “a plaintiff in a transactional
mal practice action must show that but for the alleged mapractice, it is more likely than not
that the plaintiff would have obtained a more favorable result.”*

The Restatement (Third) of the Law Governing Lawyers also addresses proximate
causation for transactional legal malpractice cases as follows:



e. Nonlitigated matters. Generally applicable principles of causation and
damages apply in malpractice actions arising out of a nonlitigated matter.
When a lawyer is subject to liability to a nonclient under 8§ 51(2) for
negligence in preparing an opinion letter on which the nonclient reasonably
relied, recovery is ordinarily governed by the causation and damages rules
applicable to negligent misrepresentation actions, unless the lawyer has
undertaken greater responsibility to the nonclient (see Restatement Second,
Torts § 552B) >

A plaintiff’sinjuriesin alegal malpractice claim may be the result of more than one
proximate cause. In Brown v. Slvern, the appellate court concluded that the plaintiff’s loss
could be the result of two proximate causes. that his claim was filed outside the statute of
limitations, and that his claim may have been barred for failing to comply with a consent-to-
settle provision in his insurance agreement.” The trial court granted summary judgment in
favor of the defendant attorney, but the Colorado Court of Appeals remanded the case and
required the trial court to consider whether there was more than one proximate cause of the
injuries.® A defendant lawyer may argue that the plaintiff’s damages were caused in whole
or in part by an intervening cause. Proximate cause is a question of fact to be determined by
the jury.?

§32.3 PROFESSIONAL JUDGMENT DEFENSE

Where aformer client alleges that alawyer’s strategic or tactical decisions
constitute mal practice, the lawyer may assert a*“professiona judgment” defenseto aclaim
of professional negligence. This defense acknowledges that a lawyer has leeway to make
decisions regarding a case based on his or her professional training and judgment. Indeed,
the Colorado Rules of Professional Conduct emphasize that alawyer isto maintain his or
her independent professional judgment when representing a client* so it stands to reason
that the lawyer’s exercise of professional judgment would be a defense in alega
mal practice case.

The semina case approving the “professiona judgment” defense is afedera case
arising in Tennessee, Woodruff v. Tomlin.® There, the court rejected a plaintiff’s claim that
her lawyer committed malpractice by failing to attempt to obtain a change of venue, object
to ajury instruction, and consult with atraffic reconstruction expert. The Sixth Circuit Court
of Appeals found that alawyer isnot liable for any acts or omissions that are based upon his
or her professiona judgment.*

Although not addressed in the legal malpractice context, Colorado courts do give
great deference to alawyer’ stactical judgments. In Davis v. People,® acrimina defendant
argued that his lawyer provided ineffective counsel during the sentencing phase of histrial.
Specifically, the defendant alleged that his lawyer failed to adequately investigate a variety
of mitigating factors and failed to raise certain arguments concerning the desth penalty. The



Colorado Supreme Court disagreed, stating that “[m]ere disagreement asto trial strategy . . .
will not support a claim of ineffectiveness.”* The court quoted the U.S. Supreme Court’s
reasoning in Strickland v. Washington® that:

[Sltrategic choices made after thorough investigation of law and facts
relevant to plausible options are virtualy unchallengeable; and strategic
choices made after less than complete investigation are reasonable precisely
to the extent that reasonable professiona judgments support the limitations
on investigation.

Thus, the fact that lawyers and clients may disagree about strategy at trial does not render
counsdl ineffective.

Likewise, aformer client’s disagreement over hisor her lawyer’s professional
judgment in an underlying case is not a basis for a malpractice clam. The U.S. District
Court for the District of Colorado addressed (but refused to apply) the judgmenta immunity
in Merchant v. Kelly, Haglund, Garnsey & Kahn.® Judge Lewis T. Babcock stated the
following regarding judgmental immunity:

This principle permits a court to determine, as amatter of law, that an
attorney was not negligent based on an error in professiona judgment
because the law was unsettled on the issue or the attorney made a tactica
decision from among equally viable aternatives. Halvorsen v. Ferguson, 46
Wash. App. 708, 735 P.2d 675, 681 (1986); see Temple Hoyne Buell
Foundation v. Holland & Hart, 851 P.2d 192 (Colo. App. 1992).

§32.4 APPORTIONMENT OF FAULT

A lawyer liable for legal malpractice may till argue that al or part of the plaintiff’s
damages are attributable to an alternative source. The most common approach isto point the
finger at non-parties at fault, or back at the client through a theory of comparative
negligence.

§32.4.1—Non-Parties At Fault

Colorado law provides, by statute, that in cases involving death or injury to persons
or property, persons not named as defendants can be designated by a defendant as potential
non-parties at fault.*® The statute provides that no defendant is to be liable for an amount
greater than the degree or percentage of the negligence or fault attributable to that defendant
that caused the injury, damage, or loss.® The statute was enacted to amdliorate the harsh
effects of joint and severa liability where more than one defendant is present.® The statute
alows the jury to apportion responsibility to all persons who may be responsible for the
harm caused to the plaintiff, regardless of whether the persons are parties to the case* The
jury is required to return a specia verdict determining the percentage of negligence or fault
attributable to each of the parties and any non-parties to whom the jury has attributed some



negligence or fault.”? “The term ‘fault’ is broader than negligence, aso including intentional
torts,” but likewise implies legal responsibility.” A defendant alleging the negligence of
another party must still establish a duty, a breach, causation, and damages.# The statuteis
also designed to bring such other potentially responsible parties to the attention of the
plaintiff and to allow the plaintiff to amend the complaint to add additional parties.®
Generaly, the person or entity designated under C.R.S. 8 13-21-111.5 must owe a duty
recognized by the law to the injured plaintiff in order for the non-party’ s fault or negligence
to be measured under the statute:*

The statute does make an exception for “two or more persons who consciously
conspire and deliberately pursue a common plan or design to commit a tortious act.”* Such
persons shall still be found to be jointly ligble, but shall have the right to seek contribution
from fellow defendants.®

The defendants have 90 days from the date the case is filed to designate the non-
parties.® If the plaintiff delays serving the summons and complaint, the 90 days may have
aready expired or be about to expire by the time the defendants learn of the lawsuit. Courts
will generally grant reasonable extensions of time to designate non-parties, so that the
defendants have an opportunity to conduct some discovery and analyze the evidence. Asa
practica matter, a defendant who fails to designate a non-party within the time alowed is
not precluded from pointing the finger a a non-party as a causation defense. However,
rather than being allowed to argue an apportionment of liability, the defendant would have
to establish a complete defense by proving that the actions of the non-party were a non-
foreseeable intervening cause.®

In Sonev. Satriana,™ the lawyer defendantsin alega malpractice action attempted
to designate the plaintiff’s counsel as a non-party at fault in an effort to disqualify the
lawyer. The defendants argued that plaintiff counsel’ s failure to file an appeal from the
underlying federa suit was a partial cause of the plaintiff’s damages.® The Colorado
Supreme Court noted that the majority approach in other jurisdictions has been to prevent
legal malpractice defendants from designating opposing counsal as non-parties.® The court
cited three public policy concerns and approved of the reasoning in dl three: (1) the danger
of alowing a non-party designation to be used as an unfair litigation tactic; (2) the adverse
effect that a non-party designation would have on a plaintiff’s ability to pursue alega
malpractice claim; and (3) the concern that a non-party designation would interfere with
client-lawyer confidences® Finally, the court aso held that plaintiff’s counsdl in the legal
malpractice case has no legal duty to ameliorate the damages of prior counsal.*

§ 32.4.2—Compar ative Negligence

Comparative negligence is a defense to alegal mapractice claim in Colorado.*® A
defendant lawyer “is entitled to have the jury consider a client’s negligence even when the
client is not an attorney if it is reasonable to expect the client to understand the legal
obligations or formalities that have to be fulfilled in connection with a particular
transaction.”* The client’s negligence must relate to the injury caused by the lawyer’s
negligence and must relate to the lawyer’ s representation.*® The comparative negligence
instruction may be based on evidence that the client (1) failed to supervise, review, or



inquire as to the representation; (2) refused to follow advice or instructions; (3) failed to
provide the lawyer with essential information; (4) failed to mitigate damages caused by the
lawyer’s negligence; or (5) interfered with the lawyer’ s representation. *°

Ordinarily, the client’s negligence preceding the lawyer’ s engagement is not a
proper basis for a comparative negligence instruction, even though the client’s prior
negligence may have been the cause of the client’s legal problem.®® Evidence of the client’s
prior negligence may, however, be relevant to the issue of causation.®

In Scognamillov. Olsen,® alawyer who represented the owners of a company that
sold machine tool distributorships was accused of professional negligence in alawsuit filed
by a number of investors. The underlying lawsuit involved claims of fraud, breach of
contract, and civil conspiracy. During the course of the trid to the court, the plaintiffsin the
underlying case offered to settle for $54,000.% Both of the plaintiffs in the mal practice case,
Scognamillo and Faircloth, agreed to the offer, but another defendant in the underlying case,
Volger, refused and the offer was rejected.* After the trid, but before the verdict, the
lawyer, Olsen, withdrew from representing the company’ s owners® Subsequently, the trial
court in the underlying case entered judgment against the owners of the company for
$214,830 in actua damages and $849,020 in punitive damages, jointly and severally.®
Scognamillo and Faircloth subsequently hired another lawyer to prosecute an appeal, but the
appeal was dismissed as untimely. Scognamillo subsequently settled with the investors for
$200,000.¢

Both Scognamillo and Faircloth filed a malpractice case against Olsen, claiming
that Olsen had failed to properly evaluate and advise them of their potentia liability, and
that Olsen had improperly represented al of the defendants, in spite of their personal
animosities, divergent interests in the company, and conflicting views on settlement.©

At the trid of the legal ma practice case, the jury found in favor of Faircloth in the
sum of $1,133,735, and charged 59 percent negligence to Olsen and 41 percent to Faircloth;
the jury found for Scognamillo in the amount of $275,948, with 74 percent negligence
charged to Olsen and 26 percent charged to Scognamillo.®® Thetrial court ordered a
reduction of each plaintiff’s verdict by $27,000, that being half of the $54,000 for which the
case could have been settled.™

On cross-appedl of the legal mal practice verdict, the plaintiffs argued that the trial
court improperly submitted the issue of comparative negligence to the jury, arguing that the
defense was improper because they did not have skill and training similar to Olsen.”™ The
court of appeals disagreed, holding that even when aclient is not a lawyer, if it is reasonable
to expect the client to understand the legal obligations and formalities that have to be
fulfilled in connection with a particular transaction, the lawyer is entitled to have the jury
consider the client’s negligence.”? The court of appeals stated that because there was
evidence at the trid of the legal malpractice case that Scognamillo and Faircloth had prior
experience with lawsuits and were aware of the concept of punitive damages, and because
Olsen had advised them asto their exposure for punitive damages and that they should settle



for $54,000, the trial court properly submitted the contributory negligence defense to the
jury.’

In McLister v. Epstein & Lawrence, P.C.,™ the defendant lawyers represented the
plaintiff in aworkers compensation case. A health care aide had sued the plaintiff for
injuries sustained in the plaintiff’s home. The plaintiff did not have workers' compensation
insurance for his home health care aides, athough he was required by law to have such
insurance.” The health care aide had previoudly settled with the plaintiff’s homeowner
insurance carrier, but the claims adjuster for the insurance company had failed to obtain
approval of the settlement by the Division of Workers' Compensation.”™ The hedlth care aide
then also sought workers' compensation recovery and the plaintiff hired the defendant law
firm to represent him in the workers' compensation action.”

The law firm’s sole defense was that the health care worker’ s settlement operated as
an election of remedies.” Following a hearing, the administrative law judge ruled in favor of
the health care worker. The decision was overturned by the Industrial Claim Appeals Pand,
but ultimately reinstated by the court of appeals.™ Subsequently, the plaintiff brought alega
mal practice action aleging that the defendant lawyers acted negligently in representing him,
that they had breached their fiduciary duties and the client-lawyer contract, and that they
negligently supervised the associate lawyer who tried the workers' compensation case®

Inatria to ajury, the court instructed the jury on comparative negligence. While
the jury concluded that the defendants had been negligent and that the negligence had
caused the plaintiff’s damages, it aso concluded that the plaintiff had been 81 percent
comparatively negligent. Accordingly, the trial court entered judgment in favor of the
defendants.®

The court of appeals reversed in part, holding that the trial court erred in giving the
comparative negligence instruction. The court of appedals held:

Although comparative negligence is a defense to a clam of lega
malpractice in Colorado, the client’s alleged negligence must relate to the
injury alleged to have been caused by the attorney’s negligence and must
relate to the attorney’ s representation. 2

The court found that the plaintiff’s negligence in not obtaining workers' compensation
insurance did not relate to the injury caused by the lawyers negligence or to the lawyers
representation, but that the plaintiff’s uninsured status related only to the issue of
causation.® The court also found that the trial court erred in instructing the jury that it is not
a defense to the client’ s negligence that the client was unaware that his or her conduct
violated law. Accordingly, because the only evidence of the client’s violation of law was the
failure to obtain workers' compensation insurance, the court ruled that the trial court erred
in giving a comparative negligence instruction.

In Smith v. Mehaffy,® the plaintiff and his business partner hired the defendant
lawyers to represent them in the severance of their business. As part of the winding up of



the business, the plaintiff sent notices to various creditors informing them that he no longer
intended to be bound by his past personal guaranties.®® The plaintiff aleged that he asked the
defendant lawyers whether the notices should have been sent certified mail, to which they
replied that certified mail was unnecessary.® The plaintiff’s former partner defaulted on
three business debts and filed for bankruptcy. The creditors denied receiving notice from the
plaintiff and sought payment directly from him.se After settling those claims, the plaintiff
proceeded against the defendant lawyers alleging they were negligent in failing to protect
him from persona exposure.® The defendants asserted a comparative negligence defense,
arguing that the plaintiff had been negligent in sending the notices by regular mail, in
keeping poor records of the mailings, and in failing to provide them with information that
the plaintiff’s former partner was experiencing financia difficulties.*

On appedl, the defendants asserted that the trial court improperly dismissed their
comparative negligence defense, arguing that McLister waswrongly decided.®* The
appellate court upheld McLister, and found that it necessitated the dismissal of the
comparative negligence defense because the plaintiff’s allegedly negligent acts occurred
before the defendants agreed to represent him and they were aware of those acts at the
time.* Regarding the plaintiff’s failure to inform the defendants of his former partner’s
financial woes, the court held that the information was not essentia information in the case
and that it was not relevant in evaluating the sufficiency of the defendants’ legal advice.®

§325 ASSUMPTIONOF THERIXK

An assumption of the risk defense is generally available in legal malpractice actions
to the same extent and in the same jurisdictions where it could be applied to a negligence
action.® C.R.S. 813-21-111.7 permits atrier of fact to consider whether the plaintiff in a
negligence case assumed the risk of injury or damage by “voluntarily or unreasonably”
exposing himself or herself to injury or damage “with knowledge or appreciation of the
danger and risk involved.”* If the trial court provides the jury with an assumption of risk
instruction, the jury is required to consider and apportion the assumption of risk when
allocating negligence pursuant to C.R.S. § 13-21-111. There are no reported lega
malpractice cases in Colorado addressing the assumption of risk defense; however, the
defense has been used in legal malpractice cases in other jurisdictions.*

Assumption of risk is part of Colorado’s comparative negligence scheme?” It
appears to be most applicable where the lawyer has specifically advised the client not to
proceed in a particular manner, and the client has ignored the advice and elected to proceed
anyway.® Although the defense is available amost universally, cases where it has been cited
successfully as a defense to professiona negligence are few and far between. The disparity
in knowledge between a professional and a client generally precludes the client from
knowing whether the professional’s conduct is in fact negligent.*



§32.6 FAILURETOMITIGATEDAMAGES

A plaintiff claiming damages for professional negligence has the duty to take
reasonabl e steps to mitigate or minimize the damages*® A plaintiff who fails to take such
reasonable steps cannot be awarded damages for injuries that result from the plaintiff’s
failure to take such reasonable steps™

The duty to mitigate, however, does not extend so far as to require subsegquent
counsal on alega malpractice claim to ameliorate the injuries caused by the negligent
counsdl. In Sone v. Satriana,”® the Colorado Supreme Court held that alaw firm' sfallure to
adviseits client to appeal an adverse judgmernt to mitigate the plaintiff’s damages was not
itself a breach of the lega duty owed to the plaintiff.

§32.7 STATUTESOF LIMITATIONS

The statutes of limitation are often defenses in legal mal practice cases. According to
the Restatement (Third) of the Law Governing Lawyers, three specia principles apply to the
application of statutes of limitations to legal malpractice claims. (1) the statute of limitations
will normally not run so long as the lawyer still represents the client, because the client is
entitled to assume that the lawyer will deflect or mitigate the threatened harm; (2) the statute
does not run until the malpractice is disclosed to the client or the facts are such that the
client reasonably should have known of the malpractice; and (3) the statute does not run
until the client has suffered significant harm.® The second and third principles have been
adopted in Colorado, and will be discussed in 8 32.7.1 under “Accrua of a Negligence
Claim,” below.* The continuous representation rule, however, has not been adopted in
Colorado.* Therefore, it isimportant for a plaintiff to be aware that a cause of action can
accrue before representation by the negligent lawyer is discontinued.

Unlike a persond injury claim or wrongful death claim, it is not always clear when
aclient’s legal malpractice claim accrues. In alega malpractice lawsuit, the battle usualy
will be about when the legal malpractice claim has accrued. “When the undisputed facts
demonstrate that a plaintiff discovered or reasonably should have discovered the defendant’s
conduct as of a particular date, the issue of when the cause of action accrued may be
determined as a matter of law.”*®

§ 32.7.1—Statute Of Limitations For A Professional Negligence Claim

The statute of limitations period for negligence claimsis two years®” The Colorado
Revised Statutes provide that a claim for negligence accrues when “both the injury and its
cause are known or should have been known by the exercise of reasonable diligence.”** The
knowledge of the plaintiff’s agents concerning the wrongful act and the injury isimputed to
the plaintiffs.®

Accrual of a Negligence Claim




“For purposes of the statute of limitations, alegal mal practice action against an
attorney accrues at the time the client discovers or through the use of reasonable diligence
should have discovered the negligent act of the attorney, and the client sustains some
damage.”*** Asthe court of appeals explained in Morrisv. Geer

As amater of law, what is critical in determining when a legal malpractice
action accrues is knowledge of the facts essertial to the cause of action, not
knowledge of the legal theory upon which an action may be brought. . . .
Thus, the focus is on a plaintiff’s knowledge of facts which would put a
reasonable person on notice of the general nature of damage and that the
damage was caused by the wrongful conduct of an attorney.'

Asthe court of appeals held in Duell v. United Bank of Pueblo,** although a tort
claim does not normally accrue until at least some damage has resulted from the deferdant’s
actions, once some injury has occurred, the statute begins to run, notwithstanding that
further injury continues to occur.** Thus, for a claim for legal malpractice to accrue, the
client must have incurred some injury or loss, but the client need not have incurred dl of the
damages he or she claims.'*®

While the issue of when a claim accrues is generaly a question of fact, as noted
above, the issue may be decided as a matter of law where the undisputed facts clearly show
that the plaintiff discovered, or reasonably should have discovered, the nedigent conduct
and the initial damage as of a particular date.™*°

Thus, for example, in Palisades National Bank v. Williams,'* the plaintiff bank
claimed that the defendant lawyer committed malpractice by improperly drafting an
agreement. In September 1986, the bank discovered the agreement was improperly drafted;
one month later, it hired another lawyer to solve the problem. The bank argued that the
statute did not run until the date it was sued because of the way the agreement had been
drafted. The court of appedls disagreed:

[O]nce a plaintiff becomes aware of his attorney’s negligence and damage
in the form of lega fees is incurred to ameliorate the impact of that
negligence, he has suffered injury for purposes of the accrua of a lega
claim. Uncertainty as to the total extent of the damages does not delay
accrua of the claim itself.®

A client’s cause of action may accrue before the lawyer ceases representing the
client.®® A number of jurisdictions have adopted the continuous representation rule, which
provides that the statute of limitations is tolled while the lawyer continues to represent the
client.*® However, Colorado appellate courts have not adopted the continuous representation
rule, and have refused the opportunity to do so.

A related but independent issue is whether the statute of limitations for a legal
mal practice claim is tolled pending appeal.*?? In Morrison v. Goff > the Colorado Supreme
Court considered the narrow question of whether the statute of limitations is tolled pending



the appellate resolution of awrongful conviction claim.*** After considering the merits of
competing approaches in other jurisdictions, the court adopted what it called the “two-track
approach.”# Under the two-track approach, a crimina defendant is required to file alegal
malpractice claim within the statute of limitations, and the civil court faced with the lega
malpractice action can proceed with the case on a separate track, or stay the matter pending
resolution of the appeal.** Although the Morrison holding is narrow, Colorado courts have
also held that the statute of limitations is not tolled on a legal malpractice claim pending the
outcome of acivil apped.**

The Colorado Supreme Court recently addressed, in an original proceeding, whether
aformer client, convicted of acrime, must prevail on a Rule 35(c) motion before the client
could pursue the legal malpractice claim against the defendant lawyers® The court rejected
“the notion that a former client cannot establish the damage element necessary to sustain a
mal practice action against his or her criminal defense attorney unless he or she first obtains
postconviction relief.”* The court reaffirmed the “two-track” approach authorized in
Morrison v. Goff.**

The court rejected what has been called the “exoneration rule’ adopted by some
other jurisdictions. The exoneration rule required the former client to prove that he or she
had been exonerated before being allowed to proceed with the legal malpractice clams
against criminal defense counseal. The court held that it was unnecessary for the former
client to obtain postconviction relief prior to filing suit. The court recognized that if the
client’s postconviction relief was denied by the trial court and the appellate courts, that
client may very well be collateraly estopped from relitigating a number of issuesin the
legal malpractice case.™

Definition of an “Injury” for Purposes of the Statute of Limitations

The Restatement (Second) of Torts, § 11(1) defines an injury as “the invasion of any
legally protected interest of another.”**> Courts have defined an injury in the legal
mal practice context as the loss or impairment of aright, remedy, or interest, or the
imposition of aliability.*

The issue of when a client accrues alegal malpractice claim by suffering an injury
has been the subject of a number of cases, particularly involving alawyer’s negligencein
missing a statute of limitations or other deadline. In Finlayson v. Sanbrook ,** the California
Court of Appeals addressed the issue of when a client incurs injury for purpose of triggering
the statute of limitations. The California court held that in circumstances where the lawyer’s
malpractice consists of missing the statute of limitations, a plaintiff sustains “actua injury”
when the underlying action is lost due to the lawyer’s malpractice. The California court
stated asfollows:

First, there can be no doubt the Legidature intended to commence that
statute upon discovery of the fact of damage rather than upon fina
confirmation of the amount of damage. The fact of damage is apparent
when a right or remedy is lost due to an attorney’s failure to file within a
statutory limitation.**



The view of the California Court of Appealsis echoed by the Idaho Supreme Court.
In Fairway Devel opment Company v. Petersen, Moss, Olsen, Meacham & Carr,** the
defendant law firm was accused of malpractice for failing to exhaust all of the plaintiff’s
administrative remedies in a challenge to property tax assessments. When the trial court
dismissed a lawsuit challenging the property tax assessment, the time to file the
administrative appedls had expired. Idaho law is similar to Colorado law in that, for
purposes of the statute of limitations, a claim for negligence is said not to accrue until the
plaintiff has suffered actual injury.* In the subsequent legal malpractice case, the Idaho
Supreme Court found that the plaintiff suffered “some damage” when the trial court
dismissed the underlying tax assessment case for failure to exhaust administrative remedies,
thus leaving plaintiff with aclaim barred because of the expiration of the administrative
deadlines.

As of November 3, 1988, Fairway lost its right to pursue the tax assessment
clams at trial, regardless of whether those claims were ever found to be of
merit. Fairway was then forced to retain other attorneys to prosecute a claim
against Petersen and to represent Fairway on the tax assessments because of
Petersen’s potential conflict of interest in continuing to represent Fairway.
Any fees incurred by Fairway thus far in the tax assessment litigation for
the years 1980 to 1984 were also lost when those tax clams were
dismissed. When the district court dismissed Fairway’s tax clams [for
faillure to exhaust administrative remedies], Fairway’s mapractice clam
accrued.®

The Idaho court held that the fact that the plaintiff did not know the exact amount of the
damages until the supreme court had issued a decision on the tax case did not stop the legal
malpractice claim from accruing.**® The California Supreme Court has recognized that “the
loss or diminution of aright or remedy iswell recognized as congtituting injury or
damage.”

According to Colorado courts, once legal fees have been incurred in an effort to
ameliorate the impact of alawyer’s negligence, then the plaintiff has suffered injuries and
the claim has accrued.**

§ 32.7.2—Statute Of Limitations For A Breach Of Fiduciary Duty Claim

The statute of limitations period for a breach of fiduciary duty claim isthree years.*
The statute of limitations for a breach of fiduciary duty claim begins to run as soon as the
plaintiff has knowledge of the fiduciary’s breach of trust.** The claim accrues when the
plaintiff discovers
the breach or, in the exercise of reasonable diligence, should have discovered the breach.*
If the plaintiff learns of the breach of trust or fiduciary duty, the date for accruing aclam s
not, if later, the date of actua injury.*

8§ 32.7.3—Statute Of Limitations For A Breach Of Contract Claim



The statute of limitations for a breach of contract claim is three years** The statute
of limitations for a breach of contract claim accrues at the time the alleged breach of con-
tract is discovered or should have been discovered through the exercise of reasonable
diligence.” Moreover, because even nominal damages may be recovered for breach of
contract,* the plaintiff asserting a breach of contract claim as part of alegal malpractice
lawsuit need not have incurred any actual damages as aresult of the alleged breach in order
for the statute of limitations to commence running.

§ 32.7.4—Statute Of Limitations For A Fraud Claim

The statute of limitations for a fraud claim is three years*® The statute of limitations
accrues when the fraud, misrepresentation, concealment, or deceit is discovered or when the
fraud, misrepresentation, concealment, or deceit should have been discovered through the
exercise of reasonable diligence.*

§ 32.7.5—Statute Of Limitations Applicable To A Punitive Damage “ Claim”

A punitive damage “claim” is not properly a separate claim for relief, and “has no
application in the absence of a successful underlying claim for actual damages.”** C.R.S. §
13-21-102 permits an award of punitive damages only in conjunction with an underlying
and independent “civil action” in which actual damages are assessed for some legal wrong
to theinjured party.* Thus, if the legal malpractice plaintiff’s other claims against the
defendant lawyer are barred by the statute of limitations, then the plaintiff’s punitive
damages “clam” is likewise barred.

§ 32.7.6—Statute Of Limitations For A Civil Conspiracy Claim

When a conspiracy is aleged, the applicable statute of limitationsis for the overt
acts that constituted the conspiracy, since the injury flows from those acts, not from the
conspiracy itself.** Thus, “[w]here there is an aleged conspiracy, the statute of limitations
runs from each act of conspiracy.”*

§ 32.7.7—Statute Of Limitations For A Deceptive Trade Practices Claim

Claims for deceptive trade practices are limited by the statute of limitations set forth
in the Colorado Consumer Protection Act. The statute provides that all actions brought
under the Act must be brought “within three years after the date on which the false,
misleading, or deceptive act or practice occurred or the date on which the last in a series of
such acts or practices occurred or within three years after the consumer discovered or in the
exercise of reasonable diligence should have discovered the occurrence of the false,
misleading, or deceptive act or practice.”*** The act further provides that the limitations
period may be extended by up to one year if the plaintiff can prove that afailure to
commence an action within three years was due to the defendant’ s inducement of the
plaintiff to refrain from filing an action.**

§ 32.7.8—Statute Of Limitations For A RICO Claim

The statute of limitations for a claim under the Racketeer Influenced and Corrupt
Organizations Act (RICO) is the four-year period of limitations for civil enforcement
actions under the Clayton Act.®” The statute of limitations accrues when the plaintiff knew
or should have known of the existence of the injury.*s



§ 32.7.9—Statute Of Limitations For A COCCA Claim

There is no express statute of limitations in the Colorado Organized Crime Control
Act (COCCA). Coalorado courts have held that the general two-year statute of limitations
applies.™ Like RICO, the statute of limitations may be tolled until the time the plaintiff
should have reasonably discovered the injurious acts*®

§32.7.10—Statute Of Limitations For A Securities Fraud Claim

The statute of limitations for any private right of action involving a claim of “fraud,
deceit, manipulation, or contrivance in contravention” of securities laws is two years from
the time the plaintiff was placed on notice of the claim, or five years after the occurrence of
the facts giving rise to the claim, whichever is earlier.® The Tenth Circuit has held that the
statute of limitations begins to run once the plaintiff, through the exercise of reasonable
diligence, should have discovered the facts underlying the fraud.** The standard for
determining this date follows a two-step process. (1) the date when a plaintiff was placed on
inquiry notice, when there were “sufficient storm warnings’ to aert a reasonable person to
the possibility that misleading statements or significant omissions were made; and (2) the
period after that time when a diligent investor should have discovered the fraud.*

§32.8 DOCTRINE OF IN PARI DELICTO

The term “in pari delicto” means “in equal fault” or “equally culpable or
crimina.”** Under the defense of in pari ddlicto, clients who sue their lawyers for alegedly
telling them to engage in fraudulent misrepresentations, to lie, or to defraud may not recover
for legal ma practice. According to the Restatement (Third) of the Law Governing Lawyers,
the defense should only be available “in circumstances in which a client may reasonably be
expected to know that the activity is wrong despite the lawyer’ s implicit endorsement of it .
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Colorado recognizes the defense of in pari delicto.”® In Bushner v. Bushner [’ the
Colorado Supreme Court rejected the defense of in pari ddlicto where the defendant failed
to show that any party acted to delay or defraud. More recently, in Sender v. Kidder
Peabody & Co., Inc.,”® the court of appedls held that a plaintiff lacked standing to assert
negligence, breach of fiduciary duty, and aiding and abetting claims where it wasin pari
delicto. In Sender, Hedged Investments Associates, Inc. (HIA), acting through its principal,
perpetrated an elaborate Ponzi scheme, which ultimately collapsed and forced HIA tofile
for bankruptcy.* Sender, HIA’s bankruptcy trustee, sued various companies aleging that
they aided and abetted HIA, were negligent, and breached their fiduciary duty to HIA.*® The
court dismissed the action, holding that Sender did not have standing: “[W]hen a participant
inillegd, fraudulent or inequitable conduct seeks to recover from another participant in that
conduct, the parties are deemed in pari delicto, and the law will aid neither, but rather, will
leave them where it finds them.” "



In Anstine v. Alexander, the court of appeals first considered the defense in the
context of alegal malpractice case. Builders Home Warranty, Inc. (BHW) had inadvertently
purchased fraudulent insurance to cover its warranty obligations. Lawyers for BHW advised
its president that it could either file bankruptcy or use funds from the premiums that it had
already received to purchase replacement coverage!” The president chose the latter, but
when he was unable to find adequate aternative coverage, BHW found itself enjoined from
the further sale of warranties by the federal court.”™ After BHW filed for bankruptcy
protection, the bankruptcy trustee brought suit on behaf of creditors against BHW’s
president for breach of fiduciary duty, and against the lawyers for aiding and abetting that
breach of fiduciary duty.*” The defendant lawyers argued that the trustee had no standing to
bring suit because the lawyers, the president, and BHW were in pari delicto.*” The court
ultimately concluded that the doctrine was inapplicable here, because under bankruptcy law,
the trustee was standing in the shoes of fictitious creditors, not BHW and the president.””

* -Updating a Chapter originally written in 1999 by Michael T. Mihm, Starrs Mihm & Caschette
LLP, and Leslie C. Dolan, Leventha Brown & Puga, P.C; and updated for the Second Edition in
2005 by Michael T. Mihm, Starrs Mihm & Pulkrabek LLP, and Justin G. Blankenship, formerly of
Starrs Mihm & Caschette LLP.
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