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§ 31.1 INTRODUCTION 

 
A plaintiff in a legal malpractice case must prove that he or she was injured or 

suffered a loss caused by the lawyer’s malpractice in order to recover damages.1 This 



principle is true regardless of the legal theory on which the plaintiff sues. In short, 
compensable damages are an essential element of any legal malpractice claim.2 The 
exception to this rule may be where the plaintiff proves a breach of contract, but is entitled 
only to nominal damages. Generally, the damages in a legal malpractice case fall into three 
broad categories: (1) economic damages; (2) non-economic damages; and (3) exemplary or 
punitive damages. This Chapter discusses these broad categories of damages and addresses 
some categories of damages unique to particular claims for relief. 
 
 
 
§ 31.2 ECONOMIC DAMAGES  

 
A plaintiff in a legal malpractice case is generally entitled to recover economic 

losses caused by the defendant lawyer’s malpractice. These economic damages can arise 
from a number of sources: lost profits, a judgment or other liability that the client incurs, 
loss of a judgment, a right or asset that the client should have recovered, or, sometimes, 
attorney fees, among other economic losses. For the most part, if the lawyer’s malpractice 
caused the client a harm that could be quantified monetarily in the underlying 
representation, that harm is recoverable as economic damages in the legal malpractice case. 
This section discusses economic damages recoverable in a legal malpractice case. 

 
§ 31.2.1—Failure To Obtain An Adequate Judgment Or Settlement In The Underlying 
Case 

Lawyers may be held liable for the value of a judgment or settlement that the client 
should have recovered, but did not, because of the lawyer’s malpractice. 

 
A lawyer may be held liable for failure to obtain a judgment or an adequate 

settlement in the underlying case.3 If the plaintiff client proves liability, the plaintiff may 
recover the difference between the amount the plaintiff would have received but for the 
lawyer’s malpractice and the amount, if any, the plaintiff did receive.4  

 
McCafferty v. Musat5 is a good example of such damages. In McCafferty, the 

plaintiff client hired the defendant lawyer to represent him in a products liability case 
against a manufacturer. The lawyer associated with experienced products liability counsel. 
After filing the case and informing the client that he had a strong case and “would probably 
end up settling [the case] for $60,000 a year for the rest of [his] life,” the lawyer actively 
sought employment with the law firm representing the manufacturer. Prior to the completion 
of a substantial amount of discovery, and before the lawyer informed the client of his 
conflict of interest, the manufacturer’s law firm offered the lawyer a job. The lawyer then 
notified the client of the job offer and of the conflict of interest. Despite his prior statements 
concerning the strength of the action, the lawyer now informed the client that, in his 
opinion, the client had no case and that the client would lose at trial. The lawyer then 
conveyed a $5,000 settlement offer to the client and advised him to accept. 

 
Shortly thereafter, the lawyer received the manufacturer’s answers to 

interrogatories, which provided a potential link between the manufacturer’s negligence and 
the client’s injury. The lawyer next provided the client with a Disclosure Agreement noting 



the conflict of interest, stating the client did not have a reasonable likelihood of success, and 
indicating that the client would accept a $5,000 settlement. The client signed the 
Agreement, and received the proceeds. After subtracting costs and attorney fees, the client 
was left with $1,176. Four days later, the lawyer began employment with the opposing law 
firm.  

 
The client sued for legal malpractice, claiming the defendant lawyer inadequately 

pursued discovery, violated the retainer agreement, and had been negligent. At the legal 
malpractice trial, the jury awarded the client $801,600. The Colorado Court of Appeals 
affirmed, finding substantial evidence that the defendant manufacturer had breached a duty 
of care and that the plaintiff client would have prevailed on the underlying products liability 
case. Accordingly, the court let the jury verdict stand.6  

 
The defendant lawyer is not entitled to have the legal malpractice judgment reduced 

by the amount the client would contractually have been obligated to pay the lawyer for a 
contingency fee had the lawyer recovered an adequate judgment for the client.7 

 
For example, the McCafferty court refused to allow the defendant lawyer a 

deduction for the contingent fee the client would have had to pay the lawyer had the lawyer 
successfully prosecuted the case.8 The court reasoned that since the client was required to 
pay his lawyer in the legal malpractice case a contingency fee, the client would have to pay 
twice for the same service if the defendant lawyer were allowed a deduction for a 
contingency fee.9 More fundamentally, the court reasoned, a negligent lawyer may not 
recover his fee, and therefore the plaintiff client was entitled to recover the total amount of 
the award.10 

 
When the issue is whether or by how much the settlement value of a lawsuit was 

diminished by a lawyer’s malpractice, evidence that may not be admissible in the 
underlying case because it concerns a collateral source may be admissible in the malpractice 
case. For example, in Myers v. Beem,11 the court of appeals upheld the trial court’s 
admission of evidence of the plaintiff’s salary. 

 
In Myers, the defendant lawyer agreed to represent the plaintiff in a claim against 

St. Anthony’s Hospital and an orderly. The lawyer filed the complaint after the statute of 
limitations had run, and the hospital and orderly were dismissed from the lawsuit. The court 
of appeals reinstated the claims against the orderly, and the plaintiff settled with the orderly 
for $9,000. The plaintiff sued the lawyer for legal malpractice, and the jury returned a 
verdict for the lawyer. On appeal, the plaintiff claimed that the trial court had erred by 
allowing testimony about the salary he received while disabled; the plaintiff claimed that the 
evidence should have been inadmissable because it concerned a collateral source. 

 
The court of appeals disagreed, reasoning that while the evidence of the plaintiff’s 

salary was not relevant as a collateral source, it was relevant on the issue of damages, 
because the hospital’s counsel knew about the payments and considered them in making a 
settlement offer to the plaintiff in the underlying case. Because the sole issue on damages in 
the legal malpractice case was by how much the settlement value of the lawsuit was 



diminished because of the lawyer’s failure to file the complaint on time, the evidence of 
salary was relevant to the issue of damages.12 

 
Defendant lawyers sometimes raise the defense of “collectibility” of the underlying 

judgment, had one been recovered. An early Colorado case, Lawson v. Sigfrid,13 suggested 
that a client could not recover from a lawyer for negligence in failing to recover a judgment 
in the underlying case if the judgment would have been uncollectible. The plaintiff filed suit 
against the debtor, Bessie Kennedy, on an account stated. Subsequently, he hired the 
defendant lawyer to prosecute the claim. Unbeknownst to the plaintiff and the lawyer, the 
case lawsuit had been dismissed for failure to prosecute. The plaintiff later sued the lawyer 
to recover the amount he should have recovered against Ms. Kennedy. The theory of 
liability against the defendant lawyer was unclear: either breach of contract or negligence. 
The trial court dismissed the malpractice lawsuit. With virtually no discussion or analysis, 
the Colorado Supreme Court affirmed the dismissal because the debtor in the underlying 
case was insolvent and the plaintiff could not prove damages caused by the lawyer.14 In the 
over 80 years since the decision, Lawson has never been cited by any published decision of 
a Colorado appellate court for the proposition that “collectibility” is an element of a legal 
malpractice case arising from underlying litigation.14a 

 
Numerous courts in other states have discussed the “collectibility” issue. For many 

years, courts tended to hold that the plaintiff has the burden of proving that the judgment 
that the plaintiff should have recovered in the underlying litigation would have been 
collectible but for the negligence of the defendant lawyer.15 In recent years, however, the 
clear trend has shifted the other way. A growing minority of courts have held that the 
defendant lawyer bears the burden of raising and proving the “collectibility” defense.16 Some 
courts are beginning to overrule long-standing precedent.17 Other courts have held that the 
burden of proof of collectibility shifts if the defendant lawyer’s actions made proof of 
collectibility difficult or impossible.18  

 
The American Law Institute recently weighed in on the issue in the Restatement 

(Third) of the Law Governing Lawyers with a compromise position. In the comment to § 53 
of the Restatement, the Reporters discuss the collectibility doctrine in the context of proving 
the proximate cause element of legal malpractice claims, and place the burden of coming 
forward with evidence that the defendant in the underlying case was insolvent and the 
judgment uncollectible on the defendant lawyer.19 Once the defendant lawyer produces such 
evidence, the plaintiff then bears the burden of proving that the judgment was collectible.20  

 
§ 31.2.2—Failure To Avoid A Judgment In The Underlying Case 

“As a general rule, the ‘worth’ of an underlying case in a subsequent legal 
malpractice action is established by the judgment entered [against the client] in the 
underlying action.”21 Thus, if the defendant lawyer’s negligence results in entry of judgment 
against the client when there otherwise would have been no judgment, “the proper measure 
of damages is the entirety of the prior judgment regardless of the theory upon which the 
prior judgment was entered or the nature of the damages assessed thereunder.”22  

 



In Scognamillo v. Olsen,23 the lawyer was accused of professional negligence in his 
representation of the owners of a company that sold machine tool distributorships. The 
underlying lawsuit, filed by a number of investors, involved claims of fraud, breach of 
contract, and civil conspiracy. During the course of the trial to the court, the plaintiffs in the 
underlying case offered to settle for $54,000. Both of the plaintiffs in the malpractice case, 
Scognamillo and Faircloth, agreed to the offer, but another defendant in the underlying case, 
Volger, refused and the offer was rejected. After the trial but before the verdict, the lawyer, 
Olsen, withdrew from representing the company’s owners. Subsequently, the trial court in 
the underlying case entered judgment against the owners of the company for $214,830 in 
actual damages and $849,020 in punitive damages, jointly and severally. Scognamillo and 
Faircloth subsequently hired another lawyer to prosecute an appeal, but the appeal was 
dismissed as untimely. Scognamillo then settled with the investors for $200,000. 
Scognamillo and Faircloth filed a malpractice case against Olsen, claiming that Olsen had 
failed to properly evaluate and advise them of their potential liability and that Olsen had 
improperly represented all of the defendants, notwithstanding their personal animosities, 
divergent interests in the company, and conflicting views on settlement. 

 
At the trial of the legal malpractice case, the jury found in favor of Faircloth in the 

sum of $1,133,735, and charged 59 percent negligence to Olsen and 41percent to Faircloth; 
the jury found for Scognamillo in the amount of $275,948, with 74 percent negligence 
charged to Olsen and 26 percent charged to Scognamillo. The trial court ordered a reduction 
of each plaintiff’s award by $27,000, representing half of the $54,000 for which the case 
could have been settled but for the lawyer’s negligence. 

 
On appeal of the legal malpractice verdict, Olsen argued that the trial court erred in 

instructing the jury on the amount of damages to be awarded the plaintiff. The court of 
appeals disagreed. The court held that in a legal malpractice action, the amount of damages 
is generally the amount of the judgment entered against the plaintiff in the underlying case.24 
The court stated that unless the defendant lawyer introduced evidence to show that the 
general rule was inapplicable, the amount of damages was fixed upon execution of the 
judgment or, as in Scognamillo’s case, upon entry of a settlement agreement that satisfied 
the judgment.25 The court held that the amount of damages in a legal malpractice case is 
generally a question of fact, but “if the amount of damages is subject to mathematical 
computation, the trial court may properly compute and instruct the jurors as to the amount 
of damages they are to award.”26 Additionally, the court upheld the inclusion of the punitive 
damages assessed in the underlying case as a component of actual and compensatory 
damages in the malpractice case.27 

 
In Miller v. Byrne,28 the defendants established an exception to the general rule that 

the prior judgment is the measure of damages. The plaintiffs in the underlying case 
stipulated to entry of judgment in the sum of $1.2 million. The defendants in the underlying 
case then sued their lawyers and claimed that the stipulated judgment was the appropriate 
measure of damages. The court of appeals disagreed. The court noted that (1) the trial court 
had not heard any evidence concerning the stipulated judgment but had simply entered 
judgment at the request of the parties; (2) there was no impartial finder of fact, but that the 
terms of the judgment were essentially dictated by the plaintiff’s lawyers; and (3) that courts 



must be on guard to ensure that there are “circumstantial guarantees of trustworthiness 
concerning the genuineness of underlying judgments . . . .”29 The court of appeals, quoting 
from a Florida case, stated: 

 
The real concern in this type of case is that the settlement between the 
claimant and the insured may not actually represent an arm’s length 
determination of the worth of the plaintiff’s claim. In a situation where the 
insured actually pays for the settlement of the claim against him or where 
the case is fully litigated at trial before entry of a judgment, the amount of 
the settlement or judgment can be assumed to be realistic. 

 
. . . 

 
However, in [a] case . . . involving a consent judgment with a covenant not 
to execute, the settlement figure is more suspect.30 
 

The Colorado Court of Appeals held that because the circumstantial guarantees of 
trustworthiness were not present, the stipulated judgment from the underlying case was not 
the measure of damages in the legal malpractice case.31 

 
The court of appeals has permitted a deduction from the judgment in the amount of 

the client’s comparative negligence and for the amount for which the clients could have 
settled the underlying case had they taken the lawyers’ advice.32  

 
§ 31.2.3—Economic Damages In Cases Where The Underlying Matter Was Not 
Litigated 

General damages principles apply to lawyer malpractice actions that arise out of 
non-litigated matters.33 

 
Lost Profits 

“[A] claim for lost net profits may be properly raised in a suit alleging legal 
malpractice.”34 A plaintiff in a legal malpractice case may not recover damages for future 
profits when it is impossible to ascertain the evidence of the lost profits, or the evidence is 
speculative, remote, or imaginary.35 To support a claim for damages based on lost profits in 
a legal malpractice case, a plaintiff must establish the fact of damages by a preponderance 
of the evidence.36 A plaintiff is not barred from recovering lost profits because the amount of 
damages cannot be established with mathematical certainty once the fact of damage has 
been established.37 The damages for lost net profits must be traceable to and the direct result 
of the defendant lawyer’s negligent act.38 When the plaintiff seeks as damages the lost net 
profits of a new business venture, the plaintiff may recover such damages provided there is 
more than mere anticipation of starting a business, and there is evidence that the plaintiff 
took steps to start this business, such as investing time or money.39 Courts prefer 
documentary evidence of profit loss when practical.40 Courts may award lost profit damages 
based on undocumented testimony by the plaintiff or other witnesses.41 Still, damages cannot 
be based upon only the speculation, guesses, or estimates of witnesses.42 

 
Tax Liability Damages 



A client may recover for an increased tax liability incurred because of the lawyer’s 
professional negligence.43 A client may not, however, recover damages for a tax liability that 
was merely deferred and that the client would eventually have been required to pay anyway, 
although the client may be able to recover for the time-value of the deferral.44 A client may 
be able to recover as damages tax penalties incurred because of the lawyer’s negligence.45 
However, a client may not be entitled to recover as damages the interest that the client must 
pay to the taxing authorities because the client is merely reimbursing the taxing authority for 
the client’s use of the money.46 

 
A lawyer may be liable for negligent misrepresentation for giv ing a tax opinion 

upon which the lawyer knew that third parties would rely.47 
 

Additional or Unnecessary Attorney Fees and Costs 
A client may recover as damages the value of additional or unnecessary attorney 

fees incurred as a result of a lawyer’s malpractice.48 In Temple Hoyne Buell Foundation v. 
Holland & Hart,49 the client sued defendant lawyers for negligently drafting an option 
contract concerning a right to a distribution of mineral rights to shareholders of a 
corporation owning California real estate. The corporation refused to distribute the mineral 
rights to the client, claiming the option contract violated the rule against perpetuities. After 
litigating with the corporation, the client settled for 50 percent of the mineral rights that it 
claimed. The client then sued the law firm for negligently drafting the option contract so 
that the contract violated the rule against perpetuities. The trial court found that the contract 
did violate the rule against perpetuities, and the jury entered a verdict in favor of the client.  

 
On appeal, the Colorado Court of Appeals determined that the option contract did 

not violate the rule against perpetuities, but that defendants may still be liable for 
malpractice. The court of appeals held that although the option contract did not violate the 
rule against perpetuities, the issue existed of whether defendants, as reasonably prudent 
lawyers, should have foreseen that the option, as drafted, was likely to result in litigation 
and whether other lawyers, in similar circumstances, would have taken steps to prevent such 
a result, such as to put a “savings” clause in the option contract to be certain that there was 
no question about the rule against perpetuities.50  

 
Loss of an Asset or Right 

The client may recover as damages the economic value of an asset or right lost as 
the result of a lawyer’s malpractice.51 Where the lawyer’s negligence resulted in the client 
compromising a right of collection on a purchase of money notes, the measure of damages 
is the difference in the amount that was owed and the amount that was collected.52 If the 
client accepts payment of a lesser amount on the note because of the lawyer’s negligence 
and files a satisfaction of judgment, the client is not barred from suing the lawyer for the 
unpaid ba lance.53 

 
§ 31.2.4—Economic Damages For A Breach Of Fiduciary Duty 

A plaintiff who proves that the defendant lawyer breached his or her fiduciary 
duties may recover his or her economic losses, which may include:  

 



1) Disgorgement of property or profit that the defendant received as a result of the 
breach of fiduciary duty;54  

2) Loss of the plaintiff’s principal assets caused by the breach;55  
3) Loss of profits or income that the plaintiff could reasonably have expected to 

have earned but for the breach;56  
4) Loss or damage incurred as a result of the plaintiff being subjected to liability to 

a third person because of the defendant’s breach of fiduciary duty;57 and  
5) Other economic loss that a jury might reasonably find was caused by the 

defendant’s breach.58  
 

§ 31.2.5—Forfeiture Or Disgorgement Of Attorney Fees 
As discussed in the McCafferty  case, a lawyer is not entitled to a deduction from the 

client’s damages in a legal malpractice case for a contingency fee that the client would have 
had to pay the lawyer had the lawyer not been negligent and had the lawyer recovered a 
larger judgment or settlement for the client in the underlying case.59 

 
However, a breach of fiduciary duty or a conflict of interest does not mandate that a 

lawyer be denied all compensation for work performed.60 In a probate case in which a 
lawyer for a trust was alleged to have had conflicts of interest, the court of appeals held that 
the lawyer was entitled to partial compensation where the probate court carefully reviewed 
the lawyer’s fee requests and separated out the charges that did not benefit the trust or the 
beneficiaries.61 The court stated, “. . . a conflict of interest is only one of many factors to be 
considered in determining the award of fees; it does not mandate a denia l of all 
compensation.”62 

 
A lawyer who has been suspended from the practice of law or disbarred is entitled 

to be paid for work satisfactorily performed and for a share of a contingency fee earned 
prior to suspension or disbarment.63 
 
 
 
§ 31.3 NON-ECONOMIC DAMAGES 
 

“Non-economic loss or injury” is defined as “nonpecuniary harm for which 
damages are recoverable by the person suffering the direct or primary loss or injury, 
including pain and suffering, inconvenience, emotional stress, and impairment of the quality 
of life.”64 

 
According to the Restatement (Third) of the Law Governing Lawyers, “[g]eneral 

principles applicable to the recovery of damages for emotional distress apply to legal-
malpractice actions.”65 However, recent decisions from Colorado and other jurisdictions 
appear to apply unique rules to claims against lawyers. 

 
§ 31.3.1—Non-Economic Damages For Negligence Or Breach Of Contract 
 
Non-Economic Damages for Negligence 



The Colorado Supreme Court has not answered the question of whether emotional 
distress damages are available in a legal malpractice case based on negligence. As noted by 
the Colorado Court of Appeals in Gavend v. Malman,66 “a majority of jurisdictions . . . have 
concluded that emotional distress or other noneconomic damages resulting solely from 
pecuniary losses are not recoverable in a legal malpractice action based on negligence.”67 
Colorado appellate courts have followed this rule.68 As the leading treatise on legal 
malpractice notes, “with some jurisdictional exceptions, the rule  is that damages for 
emotional injuries are not recoverable if they are a consequence of other damages caused by 
the attorney’s negligence.”69  

 
In Boatright v. Derr,70 the Colorado Supreme Court let stand an award of emotional 

distress damages in a legal malpractice claim based on both negligence and breach of 
fiduciary duty because the issue had not been preserved at trial; therefore the court refused 
to consider the issue on certiorari; however, the supreme court specifically declined to 
address the general question of “whether and, if so, under what circumstances noneconomic 
damages are available as a remedy for persons alleging legal malpractice.”71  

 
Moreover, in Colorado, non-economic losses, such as losses for grief, pain, 

suffering, and emotional distress, are typically limited by C.R.S. § 13-21-102.5 to $366,250 
per plaintiff.72 The supreme court has interpreted the statute to mean the limitations apply to 
the pro rata  liability share of each individual defendant and that it does not act as a cap on 
the total amount a plaintiff may recover.73 It is unclear, though, whether the court would 
treat individual defendant lawyers and their law firms as separate defendants for purposes of 
the limitations. 

 
Non-Economic Damages for Breach of Contract 

Traditionally, emotional distress arising from pecuniary loss resulting from a breach 
of contract is not recoverable.74 However, non-economic damages are available in breach of 
contract actions where the breach is accompanied by willful and wanton conduct.75 

 
§ 31.3.2—Non-Economic Damages For Breach Of Fiduciary Duty 

Colorado appellate courts have yet to answer the question of whether a plaintiff in a 
legal malpractice action may recover non-economic losses or injuries for breach of fiduciary 
duty. However, to the extent they are available, those non-economic losses are subject to the 
statutory caps found in C.R.S. § 13-21-102.5.76 A breach of fiduciary duty claim will be 
dismissed if it is merely duplicative of the negligence claim.77 Presumably, however, if a 
plaintiff proves pecuniary damages in a legal malpractice lawsuit caused by the lawyer’s 
breach of a fiduciary duty, as opposed to the lawyer’s professional negligence, the plaintiff 
may recover non-economic damages arising from the breach of fiduciary duty, whether the 
non-economic damages were caused by the emotional distress arising from the pecuniary 
loss or injury or caused by other actions by the lawyer. 

 
Recently, in Aller v. Law Office of Carole C. Shriefer, P.C.,78 the Colorado Court of 

Appeals had the opportunity to address the issue of whether emotional distress damages are 
available for breaches of fiduciary duties by lawyers. However, in a perplexing opinion, the 
court of appeals found that the case at hand involved a negligence claim and not a breach of 



fiduciary duty claim, and concluded that emotional distress and non-economic damages are 
“not available in a legal malpractice action which is essentially based on negligence.”79 
Nevertheless, the Aller court adopted the same rationale set forth to justify the denial of 
emotional distress damages to lawyer breach of fiduciary duty plaintiffs. The court 
remarked that allowing emotional distress damages in a lawyer breach of fiduciary duty case 
“would escalate the cost of practicing law.”80 The court distinguished other Colorado breach 
of fiduciary duty cases where non-economic damages were recoverable by simply 
remarking that they were unpersuasive because they did not involve a lawyer’s breach of 
fiduciary duty.81  

 
But the Colorado Supreme Court has shown a willingness to award emotional 

distress damages in other circumstances involving breaches of fiduciary duty. The court has 
upheld the award of emotional distress damages on a claim of bad faith breach of an 
insurance contract, even though the plaintiff had not proven substantial property or 
economic loss.82 In Goodson v. American Standard Ins. Co. of Wisconsin ,83 the court of 
appeals held that the trial court erred in refusing to instruct the jury it could only award 
damages for emotional distress if the plaintiff showed substantial property loss or economic 
damages caused by the defendant’s breach. The supreme court reversed, holding that 
“emotional distress is a likely and foreseeable consequence of a bad faith denial of the 
benefits afforded under the contract.”84 The bad faith action of the insurer “contravenes a 
fundamental benefit of obtaining insurance so as not to suffer such anxiety, fear, stress, and 
uncertainty [that may be caused by an unreasonable denial of insurance benefits]. The fact 
that an insurer finally pays in full does not erase the distress caused by the bad faith 
conduct.”85 Although it recognized that there may be difficulties in quantifying and 
determining the credibility of non-economic injuries, the supreme court found that the 
numerous safeguards already present in the legal system (such as statutory caps on non-
economic damages, remittitur, and the jury system itself) mitigate the difficulties and 
protect against fictitious claims.86 

 
There is a strong analogy between the principles of Goodson in the insurance bad 

faith context and a lawyer’s breach of his or her fiduciary duties of loyalty to a client. A 
client-lawyer relationship is not the “quasi-fiduciary relationship” recognized in Goodson in 
the first-party insurance context, but is an actual fiduciary relationship.87 A client-lawyer 
relationship is one consisting of loyalty and trust,88 and a breach of fiduciary duties owed to 
a client contravenes a fundamental benefit of obtaining counsel: to receive advice from a 
loyal advisor who will maintain any confidences disclosed during the advisement. (See 
generally Chapter 5 of this handbook.) Clients rely upon their lawyer’s loyalty so that they 
will not suffer the “anxiety, fear, stress, and uncertainty” discussed in Goodson.89 Emotional 
distress is a likely and foreseeable consequence of a lawyer’s betrayal and breach of the 
fiduciary duty of loyalty. As such, the reasoning of the supreme court in Goodson argues for 
a rule that clients who prove that their lawyer breached a fiduciary duty of loyalty should be 
entitled to recover non-economic damages arising from that breach. The safeguards against 
fictitious claims discussed in Goodson are no less present in a breach of fiduciary duty claim 
against a lawyer than in a bad faith claim. At least one commentator has opined that the 
traditional prohibition of awarding non-economic damages against lawyers in malpractice 



cases is simply a rule without a rational basis and that the rule has no real purpose other than 
to protect the economic interests of lawyers.90 

 
§ 31.3.3—Emotional Distress Damages For Outrageous Conduct 

There have been no reported Colorado decisions concerning whether clients may 
recover damages for severe emotional distress arising from their lawyer’s outrageous 
conduct. The elements of an outrageous conduct claim are (1) the defendant engaged in 
extreme and outrageous conduct; (2) the defendant engaged in the conduct recklessly or 
with the intent of causing the plaintiff severe emotional distress; and (3) the plaintiff 
incurred severe emotional distress that was caused by the defendant’s conduct.91 
“Outrageous conduct” is defined as conduct that is “so outrageous in character, and so 
extreme in degree, as to go beyond all possible bounds of decency, and to be regarded as 
atrocious, and utterly intolerable in a civilized community.”92  

 
While there are no Colorado cases discussing damages for a client’s severe 

emotional distress in the context of an outrageous conduct claim, there seems to be no 
analytical or policy reason why a client or other person who pleads and proves severe 
emotional distress arising from a lawyer’s outrageous conduct should not be allowed to 
recover from the defendant simply because the defendant is a lawyer.93 For example, in 
Meiter v. Cavanaugh,94 Mr. Cavanaugh, a lawyer, sold his house to Mrs. Meiter, who 
purchased it for her grandchildren and recently widowed daughter-in-law. The parties 
agreed that Cavanaugh could remain in the house for six weeks after the closing. At the end 
of the six weeks, Mrs. Meiter inquired of Cavanaugh when she could take possession, as her 
daughter-in-law and grandchildren desperately needed a place to live. Cavanaugh refused to 
vacate before the end of his children’s school year, grew belligerent, and called Mrs. Metier, 
who had recently suffered from cancer, a “sick old woman.” Cavanaugh threatened legal 
action, and implied that he had some special sway with the court. Mrs. Meiter was forced to 
purchase another house for her daughter-in-law and grandchildren. When Cavanaugh finally 
moved out, the house was damaged. Mrs. Meiter sued, and the jury awarded her damages 
for outrageous conduct and punitive damages. Cavanaugh appealed. Without discussing the 
defendant’s status as a lawyer, the Colorado Court of Appeals affirmed the jury’s verdict. 
The court held that while any one of Cavanaugh’s actions, taken in isolation, may have been 
insufficient to constitute outrageous conduct, taken together, reasonable people could differ 
as to whether the conduct was outrageous.95  

 
§ 31.3.4—Loss Of Reputation Damages 

If a lawyer’s negligence causes a client substantial negative publicity and the client 
is unable to mitigate the harm to his or her reputation caused by the publicity, the client may 
be able to recover damages for loss of reputation. No reported Colorado appellate decision 
has directly addressed whether a former client may maintain a claim for loss of reputation 
resulting from a lawyer’s malpractice. 

 
Consequential damages, such as loss of reputation damages, are recoverable in 

contract if they are foreseeable.96 “[D]amage awards in contract cases attempt to place the 
parties in the same financial position they would have occupied had the contract terms been 
fulfilled.”97 Merely speculative or remote damages, and damages that are impossible to 



ascertain, are not recoverable in a breach of contract claim.98 Consequential damages are 
also recoverable in tort if they are proximately caused by the tortious act and are reasonably 
ascertainable.99 Thus, loss of reputation may be recoverable in a legal malpractice claim if 
the damages were foreseeable (under a contract claim) or if they were a natural and probable 
result of the injuries sustained (under a tort claim).  

 
Some jurisdictions have permitted recovery of damages for loss of reputation in 

legal malpractice cases.100 In Kirtland and Packard v. The Superior Court of Los Angeles 
County ,101 a physician recovered for injury to his reputation. There, the publicity over the 
physician’s loss of a medical malpractice action resulted in another patient filing a second 
medical malpractice against the physician. The physician sued the lawyers who represented 
him in the first medical malpractice action, arguing that but for their negligence in that 
action, the second action would not have transpired. The court refused to dismiss the claim, 
stating “nor . . . are we prepared to make a categorical statement on the basis of the record 
before us” that the physician “suffered no damages at the hands of” his lawyers.102 The 
Maine Supreme Court upheld an award of damages in a negligence-based legal malpractice 
case that included damages for loss of reputation.103 

 
In Wisconsin, however, a court would not permit the award of consequential 

damages in a legal malpractice action for injuries resulting from the publication of an 
adverse verdict where the client eventually got the result he sought.104 The court reasoned 
that “[i]f a party is permitted to sue his trial attorney for consequential damages even though 
he has received the remedy originally sought in the action, no legal check would remain on 
claims against trial lawyers by their clients.”105 

 
§ 31.3.5—Non-Economic Damages To Legal Entities  

Legal entities, such as estates and corporations, are incapable of pain and suffering, 
emotional distress, or “loss of enjoyment of life” as a matter of law, and may not recover for 
non-economic damages.106 
 
 
 
§ 31.4 PUNITIVE DAMAGES 
 

Punitive damages are available in Colorado only by statute.107 A demand for punitive 
damages may not be included in the original complaint, but may be added by amendment 
only after the exchange of initial disclosures and only after a plaintiff proves the existence 
of a triable issue of punitive damages.108 To award punitive damages, a jury must find 
beyond a reasonable doubt that the conduct at issue was attended by circumstances of fraud, 
malice, or a wanton and reckless disregard of the injured party’s rights and feelings.109 
“‘Willful and wanton conduct’ means conduct purposefully committed which the actor must 
have realized as dangerous, done heedlessly and recklessly, without regard to consequences, 
or of the rights and safety of others, particularly the plaintiff.”110 The sufficiency of evidence 
to support an award of punitive damages is a question of law for the court.111 “Conduct that 
is merely negligent . . . cannot serve as the basis for exemplary damages.”112 

 



An exemplary damage “claim” is not a separate claim for relief and “has no 
application in the absence of a successful underlying claim for actual damages.”113 C.R.S. § 
13-21-102 “permits an award of punitive damages only in conjunction with an underlying 
and independent ‘civil action’ in which actual damages are assessed for some legal wrong to 
the injured party.”114 

 
Punitive damages are not ordinarily recoverable in breach of contract cases.115 Thus, 

if the legal malpractice plaintiff’s other claims against the defendant lawyer (e.g., 
negligence or breach of fiduciary duty) are barred by, say, the statute of limitations, then the 
plaintiff’s punitive damages “claim” is likewise barred. “If a claim for punitive damages is 
based upon circumstances for which the law does not impose a duty, there is no cognizable 
claim.”116 

 
A plaintiff may recover punitive damages for a breach of fiduciary duty.117 These 

damages will be subject to the limitations of C.R.S. § 13-21-102. 
 
Punitive damages are typically limited to the amount of the actual damages proved 

by the plaintiff.118 Under certain circumstances, such as where the defendant’s wrongful 
conduct continues during the litigation, the trial court, in its discretion, may award up to 
three times the actual damages as punitive damages.119 
 
 
 
§ 31.5 -AWARD OF ATTORNEY FEES INCURRED IN LEGAL 
MALPRACTICE ACTION 

 
As a general rule, a prevailing party may not recover attorney fees in the absence of 

a statute, court rule, or private contract to the contrary, in either a contract or tort action.120 
This reasoning is based on the American rule, which requires each party in a lawsuit to bear 
its own legal expenses.121 

 
There are, however, several exceptions to the American rule.122 One exception is 

when the plaintiff brings a suit against a fiduciary for breach of trust.123 Although it has been 
said that “[i]n effect any alleged malpractice by an attorney also evidences a simultaneous 
breach of trust,”124 a client may not recover attorney fees in a legal malpractice action unless 
the action is one involving a breach of fiduciary duty separate and apart from negligence.125 

 
There are no published decisions from Colorado appellate courts upholding an 

award of attorney fees in a legal malpractice case based on a breach of fiduciary duty. 
Nevertheless, the appellate courts have suggested that such an award might be appropriate in 
actions involving a breach of trust. 

 
In Smith v. Mehaffy,126 a plaintiff challenged the denial of an award of attorney fees 

in a legal malpractice case arising from his lawyer’s negligence in advising him regarding 
adequate notice to creditors. The court of appeals recognized the exception to the American 
rule when a plaintiff brings a suit against a fiduciary for breach of trust.127 The appellate 



court found there was no breach of fiduciary duty because there was no evidence of a breach 
of standard of conduct, such as the duty of undivided loyalty or confidentiality.128 Therefore, 
the appellate court found the lawyer’s conduct “did not fall within the breach of fiduciary 
duty exception to the American rule.”129 

 
Although the opinion was later vacated by the Colorado Supreme Court, in Anstine 

v. Alexander,130 the Colorado Court of Appeals clarified that the exception to the American 
rule in cases involving a breach of fiduciary duty is limited to cases involving a breach of 
trust. In Anstine, the defendant lawyers were sued for legal malpractice and aiding and 
abetting a breach of fiduciary duty. The claims arose out of a company’s sale of home 
warranties where the insurance the company purchased on the warranties turned out to be 
fraudulent. The lawyers advised the president of the company to warehouse the warranty 
premiums and assisted the president in using those premiums to purchase unacceptable 
offshore policies. Although the jury found in favor of the lawyers on the legal malpractice 
claim, the lawyers were found liable for aiding and abetting the president’s breach of 
fiduciary duty owed to the company. On appeal, the lawyers argued that the trial court erred 
in awarding the plaintiff attorney fees. The court of appeals agreed, interpreting the breach 
of fiduciary duty American rule exception to apply to cases involving a breach of trust 
“where a fiduciary holds funds in trust for the benefit of a party who is ultimately injured by 
the breach.”131 “Because the underlying breach of fiduciary duty here did not involve a trust, 
or other circumstances where a fiduciary is holding funds for the benefit of the injured 
party,” the court reversed the award of attorney fees.132 

 
The Colorado Supreme Court found that the plaintiff had failed to allege the 

president had breached a fiduciary duty and therefore vacated the portion of the 
court of appeals’ decision with the lawyers’ liability.133 Nevertheless, the court of 
appeals’ decision in Anstine suggests that attorney fees will not be awarded in 
breach of fiduciary duty/legal malpractice cases where a lawyer breaches the duty 
of confidentiality or breaches the duty of undivided loyalty unless the claim involves 
funds held by the lawyer for the benefit of the client.  

 
 

*Updating a chapter originally written in 1999 by Michael T. Mihm, Starrs Mihm & Caschette LLP; 
and Leslie C. Dolan, Leventhal, Brown & Puga, P.C. 
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